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APPENDIX A

Areas where the Working Group has reached a high level of agreement

Table 1 — Possible Revisions to the ICAO Rules

Provision in the ICAO Rules Status

and issue
(New) Article 2(1)(b) | There was broad consensus among the Group on the need
(formerly Article 2(b)) - | to maintain the requirement for the agents to have an

Electronic address of Agent
for applicant

Whether as well as having an
address at the seat of the
Organization (as required under
the Rule), additional practical
solutions could be found for
maintaining communications
relating to the case.

address at the seat of the Organization. No objections
were raised to a drafting proposal requiring the agent for
the applicant to also provide an email address. The
intention is to provide for a high level of certainty while
allowing flexibility for the Rules to keep pace with
evolving means of communication.

A drafting proposal is shown in APPENDIX C.

Articles 2 (1) (b), 4 (1) (a), 6
(2), 13 (1), 27 (2) — Gender

Neutrality
Replace references to
“Chairman” and masculine

pronouns with a gender-neutral
alternative.

The principle of gender neutrality is reflected throughout
the text of all the linguistic versions of the Rules.

Drafting proposals are shown in APPENDIX C.

(New) Article 2 (2) — Paper
and electronic formats for
Memorial and supporting
documents

Whether to permit both paper
and electronic means for
transmission of the Application
and Memorial to the Secretary
General.

No objections were raised to a drafting proposal
requiring the transmission of the Application and
Memorial in both paper and electronic formats, which is
intended to provide for a high level of certainty while
allowing flexibility for the Rules to keep pace with
evolving means of communication.

A drafting proposal is shown in APPENDIX C.

(New) Article (3) (3) — Paper
and electronic formats for

correspondence
Whether to permit both paper
and electronic means for

correspondence related to the
case.

No objections were raised to a drafting proposal
requiring correspondence related to the case to be
transmitted in both paper and electronic formats, which
is intended to provide for a high level of certainty while
allowing flexibility for the Rules to keep pace with
evolving means of communication.

A drafting proposal is shown in APPENDIX C.

Article 4 (1) (a) — Electronic

No objections were raised to a drafting proposal
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Table 1 — Possible Revisions to the ICAO Rules

Provision in the ICAO Rules Status

and issue
address of Agent for requiring the agent for the respondent to provide both an
respondent address at the seat of the Organization and an email

Whether as well as having an
address at the seat of the
Organization (as required
under the Rule), additional
practical solutions could be
found for maintaining
communications relating to the
case.

address, which is intended to provide for a high level of
certainty while allowing flexibility for the Rules to keep
pace with evolving means of communication.

A drafting proposal is shown in APPENDIX C.

(New) Article 4 (3) — Paper
and electronic formats for
Counter-Memorial and
supporting documents
Whether to permit both paper
and electronic means for
transmission of the Counter-
Memorial to the Secretary
General.

No objections were raised to a drafting proposal
requiring the transmission of the Counter-Memorial in
both paper and electronic formats, which is intended to
provide for a high level of certainty while allowing
flexibility for the Rules to keep pace with evolving
means of communication.

A drafting proposal is shown in APPENDIX C.

Article 5 (1) — Ground for
Preliminary Objection
Whether the current ground for
preliminary objection, which is
to question the jurisdiction of
the Council to handle the
matter, should be expanded.

All the Delegations that took the floor, bar one, supported
the idea of expanding the reference to the grounds for
preliminary objection in the Rules, to expressly include
admissibility. The necessity of aligning the Rules as
closely as possible with the ICJ Judgments on the Appeal
Relating to the Jurisdiction of the ICAO Council under
Article 84 of the Chicago Convention of 14 July 2020,
was underscored by the Chairperson (i.e. by clarifying
the Rules to expressly mention admissibility as a ground
of preliminary objection).

A drafting proposal is shown in APPENDIX C.

Article 5 (3) — Pleadings and
further proceedings with
regard to Preliminary
Objection

The current Rules are silent on
the possibility for the applicant
to file a written pleading in

the

respondent’s statement of

preliminary objection. Also, the
Rules do not specify how many

response to

The Delegations that spoke, noting that it was in line with
the practice of other international adjudicating bodies,
including the ICJ, expressed support for the drafting
proposal which clarifies that the applicant may file a
written pleading in response to the preliminary objection,
and which further clarifies that no further written
pleadings are permitted unless the Council decides
otherwise.

A drafting proposal is shown in APPENDIX C.
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Table 1 — Possible Revisions to the ICAO Rules

Provision in the ICAO Rules Status
and issue

rounds of pleadings are

permitted.

9. | Article 5 (4) — Negotiations No Delegation raised any objection to the proposal,
during the Preliminary which makes clear that raising a preliminary objection
Obijection stage only implies that the ICAO Council shall decide that
The Council is required to | question before determining the merits of the application
decide on a preliminary | and does not prevent negotiations from continuing. The
objection before any further | Chairperson noted that the proposal clarifies the
steps are taken under the Rules. | interaction between Articles 5(4) and 14 of the Rules
This raises the issue whether | with respect to negotiations.
the filing of a preliminary
objection prevents negotiations | A drafting proposal is shown in APPENDIX C.
from continuing under Article
14 of the Rules.

10. | (New) Article 7 (5) — Paper No objections were raised to a drafting proposal
and electronic formats for requiring the transmission of the Reply and Rejoinder in
Reply, Rejoinder, and both paper and electronic formats, which is intended to
supporting documents provide for a high level of certainty while allowing
Whether to permit both paper | flexibility for the Rules to keep pace with evolving
and electronic means for means of communication.
transmission of the Reply and
Rejoinder to the Secretary A drafting proposal is shown in APPENDIX C.

General.

11. | Article 18 (2) — Notification A wide majority of Delegations who took the floor
of Appeals supported the view that the 60-day period concerns
Whether the 60-day time limit | notification of an actual appeal, while the other
for notification of appeals only | Delegations were of the view that such provision only
applies to notification of an | deals with the notification of a mere intention to lodge an
intention to appeal or to | appeal later. As the provision remains unclear, an
notification of the actual appeal | amendment, in line with the majority view, has been
after it has been filed. drafted to clarify the interpretation given to the 60-day

period.
A drafting proposal is shown in APPENDIX C.

12. | Article 19 (3) — Dispatch Replacing the word “despatch” with “dispatch” in order
Whether the spelling of the | to reflect modern English.
word “despatch” should be
updated to reflect modern | A drafting proposal is shown in APPENDIX C.

English.
13. | Article 29 — Languages and All Delegations that took the floor supported updating

translation

the Rules to refer to all six ICAO working languages. The
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Table 1 — Possible Revisions to the ICAO Rules

Provision in the ICAO Rules
and issue

Status

Currently the Rules refer to the
“four working languages” of
the organization.

Whether clarification should be
provided as to the scope of the
current provision for translation
of oral or written submissions
into each of the other working
languages under arrangements
made by the Secretary General.

drafting proposal introduces generic language to refer to
any of the working languages of the Organization.

A majority of the Delegations who took the floor
supported the current practice that translations of
pleadings in each of the other working languages are
provided by the Secretariat, although translations are not
made of supporting documentation in appendices to the
pleadings. The Chairperson noted the need for an
appropriate balance between access to documents in the
ICAO languages and the financial implications for the
Organization.

A drafting proposal is shown in APPENDIX C.

14.

(New) Article 35 — Practice
Directions

Unlike several other
international adjudicating
bodies, there are no practice
directions or guidelines for
procedural matters to
accompany the Rules.

All Delegations that took the floor supported the draft
provision on practice directions or guidelines, with the
exception of one Delegation which reserved its position.

A drafting proposal, is shown in APPENDIX C.

The draft new Article has been placed at the end of the
Rules, and temporarily designated as “Article 35”, for the
time being. Its precise placement within the Rules can
discussed at a later juncture.

15.

(New) Article 36 — Virtual
Proceedings

The Rules do not contain any
specific provision on the
conduct of proceedings under
the Rules by the Council
through virtual means, while
the rules of procedure of other
international adjudicating
bodies contain such a
provision.

All Delegations that took the floor, bar one, supported
the revision of the Rules in order to provide for virtual
proceedings.

While some Delegations favored a reference to the
parties being consulted on the organization of virtual
proceedings, others proposed that the parties’ agreement
on or approval of the organization of such virtual
proceedings must be obtained. In this regard, new
drafting suggestions will be for consideration at a future
meeting of the Group.

The drafting proposal discussed at the Sixth Meeting of
the Group is shown in APPENDIX C.

The draft new Article has been placed at the end of the
Rules, and temporarily designated as “Article 36”, for the
time being. Its precise placement within the Rules can
discussed at a later juncture.
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Table 2 — No revisions to the ICAO rules are necessary

Provision in the ICAO Rules
and issue

Status

Article 9 — Evidence

Whether the current provision
should be expanded in order to
clarify the types of evidence that
may be adduced by the parties in
proceedings before the Council.

The Group discussed and concluded that there were no
reasons for modifying Article 9.

Avrticle 19 — Intervention and
the requirement of prior
negotiations

Whether the requirement of prior
negotiation applies to a State
wishing to intervene in a pending
dispute.

Given the the absence of any interventions on this issue,
the Chairperson concluded that the Group had agreed that
this provision did not require amendment.

Article 27 (1) — Agents

Whether a State should be
permitted, if it so wishes, to
designate more than one agent.

Given the the absence of any interventions on this issue,
the Chairperson concluded that the Group had agreed that
this provision did not require amendment.

Article 28 — Time-limits
Whether the Rules should be
revised in order to introduce fixed
time limits

There is within the Group a reasonably high level of
agreement that no strict time limits should be set in the
Rules, and therefore that the current provisions in the
Rules are satisfactory. Nevertheless, a good number of
Delegations felt that while flexibility within the Rules
was desirable, parties to the dispute would benefit from
having a clear view on how their cases would proceed. In
this regard, most Delegations were open to exploring the
idea of developing practice directions or guidance for the
Council when fixing time limits.
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APPENDIX B

Areas deserving further consideration by the Working Group

Provision in the ICAO
Rules and issue

Status

Avrticle 1 — Scope of the
Rules

Whether the Rules should be
expanded to apply to
disagreements beyond the
interpretation and application
of the Chicago Convention,
the Annexes, the Transit
Agreement and the Transport
Agreement, so as to apply to
disagreements pursuant to
other international air law
instruments that entrust the
Council with dispute
settlement functions.

Some Delegations expressed support for expanding the
scope of the Rules to include a catch-all provision referring
to other disagreements concerning international civil
aviation between Contracting States to the Chicago
Convention, which have been referred to the Council
pursuant to a treaty between States. However, other
Delegations were of the view that the Scope of the Rules
should remain as is.

The drafting proposal discussed at the Sixth Meeting of the
Group is shown in APPENDIX C.

Additional drafting suggestions to further clarify the scope
of the revision were made at the Sixth Meeting, and will be
for consideration at a future meeting of the Group.

Whether Article 1 should be amended to cover air law
treaties where the Council can render “recommendations”
was also raised as deserving further consideration.

Avrticle 2 (g) — Prior
unsuccessful negotiations
Whether the requirement that
the memorial of an Applicant
shall contain a statement that
negotiations to settle the
disagreement had taken place
between the parties but were
not successful, is in line with
the related wording of Article
84 of the Chicago Convention.

There was a high level of agreement within the Group that
the wording of Article 2 (g) is too narrow and should be
expanded, with a view to ensuring that it is in line with
Article 84 of the Chicago Convention. However, differing
views were expressed on the drafting proposal presented to
the Sixth Meeting of the Group, with the majority of
Delegations that spoke supporting the amendment, while
some others were of the view that the text of Article 2 (g)
should remain as is.

The drafting proposal discussed at the Sixth Meeting of the
Group is shown in APPENDIX C.

Article 8 (1) — Enquiry or
Expert Opinion

Whether in rendering a
decision under Article 15, the

Council could be assisted
through advice by “any
individual, body, bureau,
commission or other

organization that it may select
with the task of carrying out an
enquiry or giving an expert

A majority of Delegations that took the floor supported the
amendment of Article 8 (1) to expressly clarify that the
Council, if it so wished, may seek outside expertise to assist
itat arriving at its decisions taken in accordance with Article
15 of the Rules. A minority of Delegations were of the view
that such an amendment to Article 8 (1) was not necessary.

The drafting proposal discussed at the Sixth Meeting is
shown in APPENDIX C.
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Provision in the ICAO
Rules and issue

Status

opinion” under the terms of
Article 8 (1).

There was some interest in the Group on establishing a list
of experts on the understanding that it should have limited
impact on ICAO budget and the use of experts would remain
flexible. However, at this stage, a number of Delegations are
of the view that the existing provisions of the Rules provide
enough flexibility to the Council in this respect.

Avrticle 15 (2) (v) — Reasons
for the Council’s Decision
For the purpose of rendering a
decision under Article 15,
whether the Council could, if it
so wished, seek assistance in
formulating the reasons for its
decisions.

Some Delegations drew attention to the ICJ Judgments on
the Appeal Relating to the Jurisdiction of the ICAO Council
of 14 July 2020, which emphasized that the Court will be
best positioned to act on any future appeal if the decision of
the Council contains the reasons of law and fact that led to
its conclusions.

Although no Delegation expressed the view that it would not
be desirable for the Council to give reasons, there was a
difference of view as to whether Article 15 (2) (v) warrants
amendment. Some Delegations saw an important
connection between this issue and the proposed amendment
to Article 8 (1) of the Rules (see APPENDIX C).

No drafting proposal has been prepared thus far pending
further discussions amongst the Group on this issue.

Article 30 of the Rules read
together with Rule 37 and
Appendix F of the Rules of
Procedure for the Council —
Confidentiality

While Article 30 (3) of the
Rules provides that the “record
of the proceedings shall,
unless otherwise ordered by
the Council, be open to the
public”’, the Rules of
Procedure for the Council
provide that Council meetings
pertaining to disputes between
Contracting States should be
held in closed session and
related documents should be
marked as “Restricted”.

While a group of Delegations supported keeping the
proceedings confidential and only making public the final
Council decision, several Delegations favored making the
record of the proceedings public in the interests of
transparency, although subject to certain exceptions. Some
acknowledged that while the case is under consideration, the
documents should not be made available to the public. A
number of comments on the draft proposal to include an
element of temporality were made at the Sixth Meeting of
the Group, including the suggestion of only opening the
record of the proceedings after the Council’s decision on the
merits has been rendered.

The drafting proposal discussed at the Sixth Meeting is
shown in APPENDIX C.

Although the Group’s mandate does not include making
proposals for amending the Rules of Procedure for the
Council, it was noted that there are some inconsistencies on
this issue between the Rules of Procedure for the Council
and the Rules for the Settlement of Differences.

(New)  Article 34 -

Discussions showed a clear lack of consensus, with some
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Provision in the ICAO
Rules and issue

Status

Provisional Measures
Currently there are no
provisions in the Rules that
enable the Council to order or
issue provisional measures.

Delegations supporting the new draft Article 34 providing
for Provisional Measures, while others opposed it and one
indicated reservations.

A drafting proposal is shown in APPENDIX C.

The draft new Article has been placed at the end of the
Rules, and temporarily designated as “Article 34”, for the
time being. Its precise placement within the Rules can
discussed at a later juncture.

Avrticle 52 of the Chicago
Convention — Interpretation
of the term “majority”
Given that under Article 84 no
member of the Council shall
vote in a dispute to which it is
a party, whether to maintain
the current interpretation that a
majority of Members of the
Council required under Article
52 for a decision under Article
84 is the majority of the total
number of Members of the
Council (“absolute majority”);
or whether Article 52 could be
interpreted as a “qualified
majority”, that is, a majority of
the number of Members of the
Council eligible to vote in a
particular case.

There was strong support for the view that, in some cases,
the “qualified majority” interpretation would be desirable in
order to enable the Council to discharge its dispute
settlement functions. The reasons cited included to forestall
future situations where the Council is rendered incapable of
taking a decision due to a large number of Council Members
being parties to the same dispute, and being thus ineligible
to vote. Such a situation, which doesn’t seem theoretical,
would be contrary to the Council’s dispute settlement
functions if it were prevented from rendering a decision on
the basis of the operation of the majority rule.

However, some additional elements for consideration were
also raised, including the longstanding practice of the
Council to apply the “absolute majority” interpretation, the
same language in Article 84 applying to the International Air
Services Transit Agreement, and the International Air
Transport Agreement, and that although the ICJ had the
opportunity to comment on the issue of the interpretation of
“majority” on two separate occasions, it had not pronounced
itself on the matter.

No drafting proposal has been prepared thus far pending
further discussions amongst the Group on this issue.

One widely supported option was to propose that an
interpretation of Article 52 of the Chicago Convention by
the Assembly be sought, which would allow for the
discussion of the matter by all ICAO Member States.
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