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GLOSSARY

When the following terms are used in this guidance material, they have the following meanings:

Aircraft. Any machine that can derive support in the atmosphere from the reactions of the air other than
the reactions of the air against the earth’s surface.

Contracting State. A States which have-has ratified or adhered to the Chieage-Convention on
International Civil Aviation (Chicago, 1944 — “the Chicago Convention”) in accordance with the
provisions of its Chapter XXI.

Pre-funding. Financing of an airport or air navigation facility project through charges levied on users
prior to completion of the facility concerned.
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LIST OF ACRONYMS
AEP Airport Economics Panel
ANSEP Air Navigation Services Economics Panel
ATRP Air Transport Regulation Panel
ICAO International Civil Aviation Organization

WG Working Group
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ICAO PUBLICATIONS
(referred to in this guidance material)

The ICAO documents listed below are referred to in this guidance material and provide additional guidance
for the implementation of Article 15 of the Chicago Convention.

Convention
Convention on International Civil Aviation (Chicago, 1944 — “the Chicago Convention),-Signed

in-Chieago,oen7Peecember1944.”) (Doc 7300/9).

Manuals
ICAO’s Policies on Charges for Airports and Air Navigation Services (Doc 9082}, Tenth Edition
2024)
Manual on Air Navigation Services Economics (Doc 9161, Sixth Edition, 2023)
Airport Economics Manual (Doc 9562, Fourth Edition, 2020)
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Chapter 1
INTRODUCTION
1. OBJECTIVE OF THE GUIDANCE MATERIAL
1.1 This guidance material aims to helpassist ICAO Member States to give full effect to Article 15 of
the Chicago Convention in accordance with their legal obligations as HEAO-Contracting States.
1.2 The guidance material responds to Assembly Resolution A4+-27A42-26, wherein the Assembly
urged “Member States to ensure that Article 15 of the Convention is fully respected” (Appendix C, Section

1, 1). Its purpose is to enable MemberContracting States to adhere to the Assembly’s resolution_through
their compliance with Article 15 of the Chicago Convention.

2. ABOUT THE GUIDANCE MATERIAL

2.1 This guidance material provides elearinterpretations-ef guidance on compliance with Article 15 of
the Chicago Convention, addressing ambiguities and promoting consistent application among
MemberContracting States.

2.2 It outlines specific obligations and responsibilities of Contracting States to ensure proper
implementation of Article 15 of the Chicago Convention, fostering fair and non-discriminatory charging
practices.

Sim

2.3 This guidance material includes illustrative scenarios to further elucidate the practical application
of Article 15 of the Chicago Convention.
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Chapter 2

THE NEED TO DEVELOP GUIDANCE MATERIAL ON ARTICLE 15 OF THE CHICAGO
CONVENTION

A41-WP/199 submitted— Requesting guidance regarding Article 15 and airspace access presented by the
United States to the 41st Session of the ICAO Assembly (A4+Montréal, 27 September — 7 October 2022)
discussed “the need for specific guidance and legal analysis regarding the provisions of Article 15 of the

Cenvention-ontnternational- Civik- Asation(Chicago Convention}, in order to ensure States’ compliance.”

The paper noted that certain Contracting States use their airspace to extract concessions from other
Contracting States and/or require commercial or other private arrangements between air carriers as a
condition for airspace access. The paper contended “that the confidential nature of such transactions makes
it difficult for aviation authorities to understand the potential market impact of these arrangements between
airlines, and under certain circumstances, such practices seem to be inconsistent with the intent of Article
15.”

A41-WP/199 askedrequested ICAO “to undertake an analysis of the relationship between States’
obligations pursuant to Article 15 of the Chicago Convention and States’ grants of airspace access, which
would provide a basis to promote States’ adherence to Article 15.” As a result, in Assembly Resolution
A41-27, the Assembly urged “Member States to ensure that Article 15 of the Convention is fully respected”
(Appendix C, Section 1, 1).

In addition, the Economic Commission iastruetedagreed that more specific guidance and legal analysis are
required for Contracting States to better understand and apply Article 15 of the Chicago Convention-{Axticle
159, and, inA4-WP/673to that end, instructed that the Air Navigation Services Economic Panel (ANSEP)
and the Air Transport Regulation Panel (ATRP}analyze), in consultation with the Legal Committee analyse
whether a State’s differential conditioning of grants of airspace access to other States is consistent with the
requirement that foreign and domestic aircraft be subject to the same fees, on the same terms and conditions,
for the same services (whatreferred to in this document wil—refer—te,—as a ‘“nationaltreatment”
standarduniform conditions” obligation) as well as the principle of non-discrimination required by the
Chicago Convention.

The Seventeenth Meeting of the Air Transport Regulation Panel (Montréal, 16 to 18 April 2024) (ATRP/17)
drew three conclusions relating to Article 15, and tasked a Working Group (WG 1) dedicated to addressing

the following themup-WG1H):

e Neoted-the need for more clarification and guidance on the provisions of Article 15 of the
Chicago Convention to promote compliance by MemberContracting States;

o Asked-the WG-to-haise-liaising with the AEP-ANSEP to provide more clarification and
guidance for the compliance of MemberContracting States to—with Article 15 of the
Chicago Convention; and,

o Askedthe WGte-ecoordinatecoordinating with the Legal Committee to review and finalize
the draft State letter before it is sent to States.

At its subsequent meeting, WG 1 took on these tasks. As recorded in its final meeting report, the WG
strongly supported the Parel’s-ATRP’s conclusion that more detailed guidance material singularly focused
on Article 15 is necessary. Members of WG 1 identified specific areas that the guidance material should
cover, including, among other topics:




LC/40-WP/2-6
Appendix

A-8

clarifying what “solely of the right teof transit...,” means;

clarifying the difference between legitimate—eceost-based charges for air
navigation services and charges for traffic rights (i.e., airspace access);

addressing the lack of clarity and transparency surrounding “authorization
fees,” “administrative charges,” and/or other similarly amorphous charges and
conditions that some States impose for airspace access and their consistency or
lack thereof with Article 15;

clarifying where ICAO maintains information regarding charges imposed
charges-by Contracting States for the use of airports and other facilities i.e., in
Tariffs for Airports and Air Navigation Services (Doc 7100) or the AeroTariffs
platform; and

specifying the process to bring—eoncerasmake a representation relating to
another State’s charges befereto the ICAO Council, as contemplated by Article
15.
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Chapter 3

CLARIFICATIONS ON THE INTERPRETATION OF ARTICLE 15 OF THE CHICAGO
CONVENTION

Contracting States are bound by Article 15 (and all other Articles) of the Chicago Convention. As Parties
to the Convention, Contracting States have committed themselves to abide by all of the Convention’s
provisions without exception. The full text of Article 15 of the Chicago Convention reads as follows:

Article 15
Airport and similar charges

Every airport in a contracting State which is open to public use by its national aircraft shall likewise,
subject to the provisions of Article 68, be open under uniform conditions to the aircraft of all the other
contracting States. The like uniform conditions shall apply to the use, by aircraft of every contracting State,
of all air navigation facilities, including radio and meteorological services, which may be provided for
public use for the safety and expedition of air navigation.

Any charges that may be imposed or permitted to be imposed by a contracting State for the use of such
airports and air navigation facilities by the aircraft of any other contracting State shall not be higher,

a) As to aircraft not engaged in scheduled international air services, than those that would
be paid by its national aircraft of the same class engaged in similar operations, and

b) As to aircraft engaged in scheduled international air services, than those that would be
paid by its national aircraft engaged in similar international air services.

All such charges shall be published and communicated to the International Civil Aviation Organization,
provided that, upon representation by an interested contracting State, the charges imposed for the use of
airports and other facilities shall be subject to review by the Council, which shall report and make
recommendations thereon for the consideration of the State or States concerned. No fees, dues or other
charges shall be imposed by any contracting State in respect solely of the right of transit over or entry into
or exit from its territory of any aircraft of a contracting State or persons or property thereon.

In summary, Article 15 establishes that a Contracting State must: i) ensure uniform conditions for access
to its airports open to public use (subject to the provisions of Article 68') and use of its air navigation
servieesfacilities provided for public use; ii) not charge foreign aircraft more than it charges its own aircraft
of the same class engaged in similar operations for access to airports and use of air navigation services-and
facilities; iii) publish theseand communicate to ICAO charges;+it)- imposed for the use of airports and air
navigation facilities; iv) not impose fees, dues or other charges solely for the right of transit over or entry
into or exit from its territory, and ++v) upon representation by an interested Contracting State, the charges
imposed for the use of airports and other facilities shall be subject to review by the ICAO Council, which
shall report and make recommendations thereon for the consideration of the State or States concerned.

The uniform conditions provision requires that all conditions for access to airports open to public use and
use of public-use air navigation facilities be consistent for all users from all Contracting States. This ensures

I Article 68 provides that each contracting State may designate the route to be followed within its territory by any international air
service and the airports which any such service may use. This means that each Contracting State is free to designate specific
routes and airports to be used by international air services but once designated, the Contracting State must give access to such
routes and airports under uniform conditions to aircraft of all Contracting States.
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that Contracting States do not discriminate or distort competition by providing better conditions for certain

air carriers-at-the-expense-of others.

The requirements for equivalent treatment of foreign and domestic aircraft with respect to charges for
airport access and use of air navigation servieesfacilities relate to the principles of non-discrimination and
fair competition. Article 15 states that Contracting States may not apply higher airport and air navigation-
related charges to aircraft from other Contracting States than those it applies to its national earriersaircraft,
when they are engaged in thesame-aetivitiessimilar operations or air services or receiving the same services.
In other words, charges related to airport and air navigation servieesfacilities cannot bediscriminate based
on the earrier’s—nationality- of the aircraft. Like the uniform eendition—standardconditions principle, the
standardprinciples of non-discrimination and fair competition enable foreign air carriers to compete on
equal footing with national carriers by preventing economic discrimination or unfair competitive practices.

It is the final previsiensentence of Article 15, which prohibits the imposition of fees, dues or other charges
solely for the right of transit over or entry into or exit from a Contracting Party"sState’s territory, that some
Contracting States have interpreted and implemented differently. Contracting States have the sovereign
right to grant or not to grant freedom—ofthe-air fraffic rights to other eentractingContracting States for
seheduled international air services. Contracting States or their service providers have the right to recover
the costs incurred in the provision of airpertfaeilitiesairports and air navigation servieesfacilities, through
userfair and reasonable charges;—subjeetto1CAO s—costprineiples. Article 15 explicitly prohibits each
Contracting StatesState from imposing any fees, dutiesdues, or other charges solely for the right of an
aireraft-te-transit over, enterentry into, or exit from its territory- of any aircraft of other Contracting States

or persons or property thereon. This means that aeeess%eﬂ}fspae%}tselﬁeanﬁekb%elﬁmged#er—lihat
pfe%eﬂ—pfeeludes—a Contractlng State

AFHGI%I@C&HHO‘[ charge alrcraft of other Contractlng States for mere access to its airspace. In other words,

while a eentractingContracting State may choose to grant or not to grant first-freederrair traffic rights for

seheduled-eperations—to another eentractingContracting State_for international air services, it may not
condition the grant or the exercise of those rights on additional nen-cest-based—charges or other

requirements (+-€.g., private commercial arrangements between airlines)-that-weuld-be-inconsistent-with-the
aﬂ+fefm—eeﬁd+t}eﬁ—er—ﬂatteﬂal—tfeam&ent—staﬂd-afés—)_ This prohibition extends to charges disguisedlabelled

“administrative fees,” “authorization fees,” or any other similarly vague charges that are, in essence,
fees, dues or other charges imposed solely for airspace access rather than in payment for speeifie-services-
provided to aircratft.

-“Solely of the right...” as used in Article 15 means that no fees, dues or other charges can be leviedimposed
by a Contracting State simply for granting aceessto-airspace—Charges-authorization for a flight to operate
into, out of or over its territory. Fees, dues or other charges can only be imposed for specific services
provided to aircraft— that go beyond allowing access to airspace. This prohibition includes fees, dues or
other charges imposed for mere overflight, where an aircraft transits a Contracting State’s airspace without
landing. Any attempt to impose fees, dues or other charges for such everflicht-access to airspace which are
not tied-tefor specific services provided; is a violation of Article 15. UserEFees, dues or other charges can be
levied only if they are tied-tefor specific services provided.

Article 15 requires Contracting States to publish and communicate to ICAO charges imposed for airperithe

use of airports er-airnavigation-servieesto-1CAO-and other facilities. ICAO then publishes those charges
on its AeroTariffs platform.

FhisThe AeroTariffs platform may be accessed online. It has replaced the Tariffs for Airports and Air
Navigation Services (Doc 7100). The provisions of Article 15 relating to the publication and communication
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to ICAO of charges are intended to capture all monetary conditions that may be imposed by a Contracting
State asseetated-with—transit-ofon aircraft operating international air services in its airspace in order to

prov1de rnax1mum transparency and certalnty among Contractlng States and operators %obhgaﬁen

Finally, Article 15 stipulates that Centracting—States—eanbring—forth—disagreementagainstthe charges
imposed by other Contracting States for issues—relatingto-usercharges;-aHowing ICAOthe use of airports

and other facilities shall, upon representation by an interested Contracting State, be subject to review such
chargesby the Council, which shall report and make recommendations tethereon for the consideration of
the State or States invelved-concerned.’

2 The Council review procedure provided in the last paragraph Article 15 of the Chicago Convention solely concerns “charges
imposed for the use of airports and other facilities”. Any other concerns relating to the interpretation and application of Article
15 of the Chicago Convention may be presented to the Council by a Contracting State under Articles 54 j), k) n) and/or 84 of the
Chicago Convention. On 29 March 1958, the Council (XXXIII-17 (Closed)) considered a request by Jordan that the Council
review charges imposed by Syria for the use of aeronautical services and facilities and report and make the necessary
recommendations to Syria, in accordance with Article 15 of the Chicago Convention. The Council was asked to determine whether
the question of compulsory landings should be considered in association with the proceedings under Article 15 of the Convention.

In this regard, the then Director of the Legal Bureau expressed the view that the issue of compulsory landing had to be dealt “in
accordance with the procedure laid down in the Rules for the Settlement of Differences (Doc 7782) and the proceedings would

be different from those applicable to a review of charges by the Council under Article 15 of the Convention” (see ICAO, Council
Thirty-Fourth Session, Minutes of the Third Meeting, 14 May 1958, Doc 7902-3 (Closed) at page 38, paragraph 34; C-WP/2686.
Syrian Charges for Aeronautical Services and Facilities).
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Chapter 4
FURTHER CLARIFICATIONS ON SPECIFIC ASPECTS OF ARTICLE 15

This chapter provides key clarifications on the application of Article 15 of the Chicago Convention
regarding user charges. User charges, as referred to herein, encompass beth-Air Navigation-Chargescharges
for the use of airports and Airpert-Charges-air navigation facilities. Contracting States are reminded that
Article 15 prohibits urjust-discrimination_based on aircraft nationality in the imposition of charges for the
use of airports and air navigation facilities.

As indicated in the Manual on Air Navigation Services Economics (Doc 9161) and ICAO’s Policies on
Charges for Airports and Air Navigation Services (Doc 9082), the principles of uniform conditions and
national-treatmentnon-discrimination appear to be well understood by Contracting States. Other aspects of
Article 15—specifically the scope of legitimate userfees, dues and other charges, publication and
communication to [CAO of user-charges, and the FcAO-preecessHorreviewingprovisions relating to the
review by the ICAO Council of a Contracting State’s charges_upon representation by an interested
Contracting State—are-seem not_to be well understood. The following sections will focus on these three
aspects and provide more detailed information as to their interpretation and implementation.

1. USER CHARGES

User charges must be fair and reasonable and should be based on the legitimate costs of providing the
facilities andor services_to which they relate. Legitimate costs_typically include operating expenses,
maintenance, depreciation of assets, and a reasonable return on investment. Costs should be directly related
to the use of facilities and the provision of services related to aircraft and should not include costs unrelated

to aviation act1v1tles or costs that are mﬂated or inefficient. S%a%es—sheu—ld—pfeﬁd%&aﬂspafeﬂt—aeeetm%mg

Under Article 15, charges imposed or permitted to be imposed by a Contracting State for the use of airports
and other air navigation facilities must comply with the non-discrimination principle — they shall not be
higher for aircraft of any other Contracting State. Discriminatory practices include, but are not limited to:

o Imposing higher charges on foreign usersaircraft than national usersaircraft for
use of the same servieesairports and air navigation facilities.

o Offering preferential rates or discounts to certain usersaircraft based on
nationality or other non-operational factors.

o Applying different charging methodologies to differentusersnational and foreign
aircraft without objective justification.

Lacleof s charsine polic .

Any differential treatment in—user charges must be based on objective, cost-related factors and not on
nationality, commercial advantage, or other discriminatory grounds.
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States should ensure transparency in the development and application of usercharges. This includes:

e Publishing all user charges-and relevant-charging peolicies.

e Communicating user charges to ICAO and thereby making them accessible through the
AeroTariffs platform.

If a user identifies that user-chargesthe charges imposed by a Contracting State for the use of airports and
air navigation facilities are discriminatory or net-eestrelatedotherwise inconsistent with Article 15, it
eanmay request its State, as an interested Contracting State, to make a representation to the ICAO Council-
Fhe pursuant to Article 15. Upon a representation by an interested Contracting State, the ICAO Council
canshall review the charges impesedfor—the—use—ofairports—and-otherfaciitiesin question and make
recommendations thereon for the consideration of the State or States concerned. Users should provide
detailed evidence and justifications to their State to support theirany such representation_to the ICAO
Council. This will be necessary to assist and enable the State making the representation to provide sufficient
information and justifications to the charging State as well as the Council.

—A chargingautherityContracting

State can impose dlfferent levels of ehargecharges under cucumstances where there are underlying cost
differences in the services received by the users. -For example, a communication charge related to air
navigation services may have a different charge for a voice link service than for data link services, as long
as there are clear cost differences in the provision of the services and the eptienopportunity to choose
between the two options is generally made available to all users on non-discriminatory terms.

A Contracting States shallmust not impose differentiated routings solely for the purpose of levying-user
charges or discriminating against certain users. If there is a cost-based differential sufficiently
demonstrated, the various routings must nevertheless be available to aircraft of any Contracting State
consistent with the uniform eenditienconditions principle of Article 15.

Overflight authorization fees, service fees, or permission fees that cannot be clearly linked to cost recovery
for services provided to aircraft transitingoperating over., entering into or exiting from a State’s
airspaeeterritory would be contrary to the requirement in Article 15 that no charges be imposed solely for
the right of aircraft of another Contracting State to enter, transit, or exit the territory of a
contractingContracting State. Howevers-they-are characterized or namedlabelled, a fee that is not related
to the cost of providing services to eivil-aviation;—eraircraft and which is levied solely to grant access to
airspace, is inconsistent with Article 15. Therefore, any eestsfees, dues or charges relating to a permit to
access ana Contracting State’s airspace, including the processing cost of permission application, should not

be recovered-fromthe-airspace-userimposed or permitted to be imposed by a Contracting State.

Additional guidance on user charges can be found in /CAQO’s Policies on Charges for Airports and Air
Navigation Services (Doc 9082), the Manual on Air Navigation Services Economics (Doc 9161), and the
Airport Economics Manual (Doc 9562). Doc 9082 has four key charging principles- that c€harges should
be non-discriminatory, cost related, transparent, and implemented following consultation with users.
Specific services that may be categorized as air navigation services are defined in Appendix 2 of Doc 9082.
Doc 9082 is also clear that charges need not be identical for all flights.
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2. PUBLICATION OF USER CHARGES

m-Article 15;
wh+eh requires that Contractlng States pmﬁdepubhsh and commumcate to ICAO mfefmaﬂen—rega%dmg_all
user charges imposed for the use of airports and other facilitiesairnavigation-serviees that exist within each

Contracting State’s airspaeeterritory.

This requirement means that any and all charges related to the use of airports and other airnavigation
chargesfacilities within a Contracting State’s territory must be assessedpublished and accordingly
communicated to ICAO- by that Contracting State.

3. PROCESS TO BRING ARHCEEI5ISSUES—TOICAOUSER CHARGES
IMPOSED BY A CONTRACTING STATE TO THE ICAO COUNCIL FOR
REVIEW UNDER ARTICLE 15

s A e entios € g ¢ A Artlcle 15 %h&s—prowdes for
the ICAO Counc1l upon representatlon by an interested Contractlng State, to “review the charges imposed
by another Contracting StatesState for the use of airports and other facilities, and report and make

recommendations thereon tefor the consideration of the State or States concerned-"-. It should be noted that
the-Article 15 specifically refers to representation by an interested Contracting State only, not by any other
party, as further clarified in Bee-94+6+-paragraph 1.5 of the Manual on Air Navigation Services Economics

(Doc 9161).

If s—bdember—inie—rto 0 interested  Shsbei—sepresenbna—bee s eopeepn ol nmetber Dle
chargesContracting State considers, either threughbased on the data available via Aereo—Tariffsthe

AeroTariffs Platform or through its own experience or the experiences of its operators, it-sheuldthat the
charges imposed by another Contracting State for the use of airports and air navigation facilities are
inconsistent with Article 15, it may submit a written representation on the issue in—writing-to the ICAO
Council. Taking this step would be without prejudice to that interested Contracting State’s ability to address
the matter through bilateral channels with the charging ether-State or through other provisions such as
Articles 54 n) and 84 of the Chicago Convention.

In raisingmaking the written representation on the issue to the Council, the interested_Contracting State
should provide information regarding which specific charges are efeonecerathe subject of the representation

and demenstratewith-suppert-indicate why it believes such charges deserveseratinywarrant a review with

respect to their potential inconsistency with Article 15.
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and in accordance with Article 15, it is proposed that the ICAO Council follows the procedure established
in [Doc xxx] in order to report and make recommendations for the consideration of the State or States

concerned.
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Chapter 5
ILLUSTRATIVE SCENARIOS

The illustrative scenarios below showcase examples where Contracting States would be eentravening
breaching their obligations under Article 15 of the Chicago Convention, were they to undertake the
described actions. The list below is not intended to be an exhaustive list of all possible breaches of Article
15. If for any reason, Contracting States are engaged in any of the belew—actions_below, they should
1mmed1ately act to ensure conformlty—m—e?éer—te—al-kgﬂ w1th a—che prov1s1ons of Artlcle 15—RevePsa-l—ef

1. SCENARIO 1: DISCRIMINATORY AND NON-COST BASED AIRPORT
and/orAND/OR AIR NAVIGATION CHARGES

Contracting State A imposes higher airport or air navigation charges on aircraft of foreign carriers than for
aircraft of its own national carriers. As an example, the-eeuntryContracting State A charges_aircraft of
foreign carriers a fee, but waives or discounts, or otherwise provides incentives for the same ehargefee for
aircraft of its national carriers. This action by Contracting State A eentravenes—breaches the national
treatment-standarduniform conditions principle of Article 15. Fhe-Contracting State A must immediately
bring parity between aircraft of foreign carriers and those of its national carriers. The State can either waive
charges for all earriersaircraft, foreign and national, or impose the same charges on aircraft of its national
carriers. This is without prejudice to athe State’s right to modify charges based on cost differences in the
provision of services so long as, in principle, each service is available to all earriersaircraft whether national
or foreign- at the same charge. For example, as referred to in paragraphs 2.2(e) and 3.3(e) of ICAQ'’s Policies
on Charges for Airports and Air Navigation Services (Doc 9082), airports can legitimately offer cost-based

rebates or discounts to a-particularaireratt-operator(e-g-to-encourage the use of a specific technology)-as
provided-in-paragraphs2-2(e)and 33(e)-ef Poe9082.. Such waivers or discounts areshould be based on

objective criteria and aremust be uniformly accessible byto foreign and national earriersaircraft operators
alike.

Contracting State B imposes user—charges that exceed the costs of the airport and/or air navigation
servieesfacilities it provides—tadditionthe-chargesimposed within its territory. The amounts charged do

not in any way relate to the costs 1ncurred by Contractlng State B sab&da%%er—ﬁﬂane%ﬂ%epem&eﬂs—ef—&s

ehafges—te—pfe—fuﬂd—f&%uf%m connectlon with the provision of the fac111t1es and epePaHeﬁHftheu{
fellowing HCAO sspecitic-guidanceonpre-fundingas-statedin-may also have no relation to the use of

those facilities by aircraft of other Contracting States. The charges cannot be considered to be cost-related,
reasonable and fair, and would therefore breach Contracting State B’s obligations under Article 15.-8-ef

Doe-9082- (10" edition)—As-these-actions—do-not-complywith-Article 15-Contracting State B must act
immediately to bring its usercharges in line with }CAO s-cost-based-prineiples:

stemmmg from Artlcle 15. ICAO’s Polzczes on Charges for Alrports and Air Navigation Services (Doc

9082) provides useful guidance for Contracting States on how to ensure that charges are cost-related, net
based-enlegitimateeostsfair and reasonable. It also contains specific guidance regarding pre-funding of an
airport or air navigation facility through charges levied on users prior to completion of the facility
concerned.
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2. SCENARIO 2: DISCRIMINATORY ACCESS TO AIR NAVIGATION SERVICES

Contracting State A provides priority access to its air navigation services to its national arlinesaircraft -or
airhinesaircraft of certain Contracting States whether in exchange for a fee or not, while delaying or denying
similar services to other foreign airlines—whetherin-exchangefora-fee-ornotaircraft. Contracting State A
is violatingthe provisiens-ef breaching its obligation under Article 15- to ensure that the use by aircraft of
other Contracting States of air navigation facilities provided for public use for the safety and expedition of
air navigation shall be subject to uniform conditions applicable to the national aircraft of Contracting State
A. To correct this action, Contracting State A must provide all airlinesaircraft —(whether foreign or
dermestienational) with similar access to similar services.

3. SCENARIO 3: DISCRIMINATORY ACCESS TO DIFFERENTIATED SERVICES

Contracting State A allows access to certain services to its national earriersaircraft operators or to
earriersaircraft operators from only certain Contracting States. These services could include but are not
limited to voice link versus data link ANSair navigation facilities and services; preferential routings through
its airspace; or; other operational restrictions or conditions on the-ability—to—transit—itstransiting through
Contracting State A’s airspace. Although the-Contracting State eanA may offer differentiated services with
differentiated costs, all such services being cost-based must be available and offered under uniform
conditions to all eamepsalrcraft operators of every Contractlng State operatlng in Contractmg State A’s

territory a -
m—addﬁeﬂ—te—bemg—eest—based—Mefﬁﬂrfefmat}eﬂ Addltlonal guldance materlal on charges can be found
in Chapter 5172-and-5173-of the Manual on Air Navigation Services Economics (Doc 9161-).

4. SCENARIO 4: CONDITIONAL GRANT_OR EXERCISE OF OVERFLIGHT
TRAFFIC RIGHTS

Contracting State A requires foreign airlinesaircraft operators to enter ainto commercial
arrangementarrangements with its national earrieraircraft operator(s) as a pre-condition for the grant or
exercise of the right to transit its airspace. The imposition of any such commercial
arrangementarrangements, whether or not they require paymentthe foreign aircraft operator to make cash
payments or to provide other non-cash benefits to the national aircraft operators of Contracting State A, is
contrary to Article 15.

Historically, certain Contracting States have required foreign aircraft operators to make payments beyond
those that can be justified as-userehargesunder Article 15 and/or to enter into commercial arrangements
with their national earriers-as-a-pre-condition-to-grantingaircraft operators as a precondition for exercising
the right to enter_into, transit over, or exit their territories. Examples of such commercial arrangements
mclude but are not limited to, agreements entailing d1rect payments to nat10na1 ea#tees—aﬂd—neﬂ—eest—based

4§—bya1rcraft operators BV imposing dkffereﬂt—ehafgesﬁnanmal obhgatlons on forelgn eamePsalrcraft

operators from which national earriersaircraft operators are exempt—Suech—a—practice—could,—in—seme
instanees; be-at-odds, such commercial arrangements conflict with the non- discrimination and uniform

eeﬁd}tteﬁ—staﬁdafd—ef—condltlons obligation of Artlcle 15. Such commer01a1 arrangernents also Vlolate the

pr0h1b1t10n eﬂ—ehargesa,qamst the 1mp0s1t10n of fees dues and other charges in respect solelV of the rlght

of foreign aircraft to transit a—Geﬁtfaet}Hg—over, enter into or exit from a Contracting State’s
airspaeeterritory.




LC/40-WP/2-6
Appendix A-18

5. SCENARIO 5: “SERVICE” CHARGES AND OTHER UNDEFINED CHARGES

Contracting State A imposes an “administrative fee”. However, Contracting State A does not provide
information describing the eempesition-ofreason why and for which service or facility this “administrative
fee-”_has been imposed. Contracting State B eharges—imposes “service fees” for the provision of air
navigation services, but these service fees exceed the costs of the service provided. In both cases, eharging
the imposition of thesesuch fees would not comply with the requirements of Article 15 and-beth-States
wea%d—ﬁeedas Article 15 requlres that charges must be for the use of alrports and air nav1gat1on facﬂltles

ThlS requlrement fer—saeh—sewre%eh&rges—apphes to all aser—charges 1nclud1ng those at—trmes—d&bmﬁsbl

9 ¢

namednot clearly specified and variously labelled as “regional development fees”, “security surcharges”,
“overflight authorization fees”, “overflight charges”, “transit fees”, admlmstratlve fees”, “permit fees”,
“permission fees”, etc. States should more specifically enumerate what specific services are provided in
exchange for payment of these charges.

EE N3 EE N3

Some Contracting States delegate theirthe adjudication of their overflight requests to third parties. In such
cases, the third party might charge a “service fee” to recover administrative costs berneincurred during the
adjudication of overflight requests. Regardless of their administrative set up, Contracting States, or their
delegated third parties (when applicable), eannetcan neither charge solely for granting access to their
airspace nor for the grant of overflight permission;—nerhide_to foreign aircraft. Even if such charges by
listing—themare labelled as “administrative fees” to give the impression that such fees are charged to
recouprecover costs of managing flight plans—Similarly;, they remain charges imposed solely for granting

authorlzatlon for a ﬂlght to operate into, out of or over a Contractlng States—a}s&eaﬂﬂet—reqtﬁr%ﬂ&%paymeﬂt

State’s territory, and are

therefore not comphant with Artlcle 15.

6. SCENARIO 6: FAILURE TO SEBMITCOMMUNICATE USER CHARGES TO ICAO

Contracting State A levies charges on users of its aviatien—system-airports and air navigation facilities.
Contracting State A does not previde-informationcommunicate the charges to ICAO en-each-chargealone
%th—ther&eest—b%s—&ﬂd—ncludlng related facilities or service(s) renderedfor which the charges are

imposed. Contracting State A is not fully respecting Article 15 of the Chicago Convention, which requires
each each Contracting States to previde—such—informationpublish and communicate to ICAO_the charges it
imposes or permits to be imposed for the use of its airports and air navigation facilities. Contracting State
A must readily submit-saehcommunicate information related to userits charges to ICAO for inclusion in
the AeroTariffs platform, so that such charges;-alengwith-theireost-basis; can be accessible to all usersother
Contracting States.
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APPENDIX B

DRAFT STATE LETTER TO CONTRACTING STATES CLARIFYING OBLIGATIONS
UNDER ARTICLE 15

Tel.:
DATE
Ref.:

Subject: Clarifications on Contracting States’s Obligations Under Article 15

Action required: Contracting States should observe ICAQ’s policies on charges and base their
revision of charges on the principles set forth in the policies

Sir/Madam,

On-6-January 20231 sharedhave the honour to refer to State letter EC 2/89 — 23/2, dated 6
January 2023, in which I referred o ICAO’s Policies on Charges for Airports and Air Navigation
Services (Doc 9082) and highlighted the importance for Contracting States to observe ICAO’s
policies and base any revision of their charges on the principles set forth in the policies.

Fhrough-thispresentletter;| wish to inform you that the Seeretariatseeks-to-providefurther

Council has approved [Doc xxx] which contains additional guidance and-materials, including

clarifications eoneerning-Contracting-States™and illustrative scenarios pertaining to the obligations
of Contracting States under Article 15 of the Convention on International Civil Aviation (Chicago,

1944 — “the Chicago Convention).”).

Contracting States have the sovereign right, subject to Article 5 of the Chicago Convention,
to decide whether to grant er—net—te—srant—tirstfreedom—ofthe—air fraffic rights to other
contractingContracting States for seheduled—international air services. Article 15 eblisates
contracting States-notto-impeseprohibits each Contracting State from imposing fees, dues or other
charges in respect solely of the right of transit over or entry into or exit from its territory of any
aircraft of a eontractingContracting State or persons or property thereon. Article 15 also obligates
each Ceontracting StatesState to ensure that uniform conditions apply to the use, by aircraft of
every eentractingContracting State, of all airports and air navigation facilities_open to public use
within its territory.

Given the obligations stemming from Article 15 of the Chicago Convention, as outlined
above, a eontractingContracting State is precluded from conditioning agrant-ofthefirstfreedom
of theairaccess to its airspace by aircraft of other Contracting States by imposing fees, dues or

other charges in any way that would infringe-upenbreach the uniformcondition; national-treatment;

er—eest—basrs—sm}d-afds—pfeseﬁﬂaedobllgatlons stemming from -in-Article 15. In other words, while

a Contracting State may-choosehas discretion regarding whether to grant ernette-grant
firstfreedomair traffic rights for international air services to another eentractingStateContracting

State, it may not condition the grant or exercise of those rights on additional nen-cest-based-charges
or other requirements (1—e .S, prlvate commer01al arrangernents between alrhnes) that would be
inconsistent with the— M : ment-sta harges—shallArticle
15. Similarly, each Contracting State must ensure that its airports and air nav1gat10n facilities open
to public use by its national aircraft are open under uniform conditions to the aircraft or all other
Contracting States.
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Article 15 further requires that all charges imposed by Contracting States for the use of
airports and air navigation facilities be published and communicated to ICAO.

In this regard, itis-elearthat-the previsiens-of Article15-relatingto-the publication and

communication to ICAO should include all efeharges-are-intended-to-ecapture AlLl-sueh-monetary
conditions that may be imposed by a eentractingContracting State for the rightuse of transitits

airports and air navigation facilities in order to provide for maximum transparency and certainty

among eeﬂ%faeﬁngContractmg States and operators—Qﬂ%must—reaé—th%ebhgaﬁeﬂ—reg&fdmg

Should a—an interested Contracting State encounter user charges imposed by another
Contracting State that are inconsistent with the provisions terms-of Article 15; that State sheuldmay
bring such charges to the attention of the ICAO whereby—the—Council by way of a written
representation. The Council will review those charges—and—then, and report and make
recommendations thereon for the consideration of the State or States concerned. H-a-State-has

I wish to encourage all Contracting States to consider and implement the guidance material

contained in Doc [xxx] which is designed and intended to assist States to better comply with their
obligations under Article 15 of the Chicago Convention.

Please accept, Sir/Madam, the assurances of my highest consideration.

Juan Carlos Salazar
Secretary General
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APPENDIX C
DPRAFFICAO COUNCIL PROCESS ONSSUES-OFFOR THE REVIEW OF CHARGES

PURSUANT TO ARTICLE 15 OF THE CONVENTION ON INTERNATIONAL CIVIL
AVIATION

If s—bdembeor—rtie—r 0 interested  Siobei—eeprsienbna—be e s conesrs—cithanether Do
chargesContracting State considers, either threughbased on the data available via Aero—Tariffsthe

AeroTariffs Platform or through its own experience or the experiences of its operators, #-sheuldthat the
charges imposed by another Contracting State for the use of its airports or air navigation facilities are
inconsistent with Article 15 of the Chicago Convention, it may submit a written representation on the issue
in-writing to the ICAO Council. -Taking this step would be without prejudice to that interested Contracting
State’s ability to address the matter through bilateral channels with the charging etherState or through other
provisions such as Articles 54 n) and 84 of the Chicago Convention.

In raistngmaking the written representation to the Council-theissue, the interested Contracting State should
provide information regarding which specific charges are of the subject of the representation eeneern-and

demenstrate—with-suppert—indicate why it believes such charges deserveseratinywarrant a review with

respect to their potential inconsistency with Article 15.

Once the ICAO Council receives such written netifieationrepresentation from thean interested
MemberContracting State(s), it should instruct the Air Transport Committee (ATC) to review the charges.
In turn, the ATC should request further support from the experts in the Airport Economics Panel (AEP) and
Air Navigation Services Economics Panel (ANSEP) and the Air Transport Regulation Panel (ATRP) to
undertake the review. The ATRP and AEP-ANSEP would convene a standing sub-group (potentially made
up of both panels’weorkingereupsPanels’ respective Working Groups on Article 15) to lead the work
among their respective panelsPanels, and to address potential conflicts of interests between the
panelsPanels. Should the involved States wish, they should each be able to request the participation of a
technical expert in the sub-group.

The sub-group would work to produce a report for the ATC based on facts gathered and other supporting
information from all parties-invelved.States concerned. The report;whieh would be reviewed and amended
as appropriate by the Legal Affairs and External Relations Bureau especially with regard to the
interpretation of the Chicago Convention.

The sub-group should request, and Contracting States should provide information on the charges in
question, including full details justifying the calculation of the charges and the specific services that are
tied to each charge. As part of the process, the views of all States concerned should be fully heard.

Once the sub-group has completed thetjointits report and it has been reviewed and amended as appropriate
by the Legal Affairs and External Relations Bureau, itthe sub-group should submit it back to the ATC,
which will then report its review and conclusions to the Council ferafinalto consider for its report and
recommendation_to the State or States concerned. The ICAO Council should set deadlines for each of the
steps involved in the process, in order to resolve the issue in a timely manner.
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