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DISCLAIMER

This document is an administrative document that is intended to inform Transport Canada officials, the public and regulated entities about the management of enforcement programs delivered by Transport Canada and its overarching principles. This document is not intended to provide legal advice nor does it constitute part of the Transport Canada’s legislative/regulatory framework.  In the event of any inconsistencies or conflict between the legislation and/or regulations and this document, legislation and/or the regulations will take precedence. 

CONTEXT 
The safety, security, efficiency and the environmental protection of Canada’s transportation system is a top priority for Transport Canada (TC).  Enforcement activities in all programs of transportation are a key element of Transport Canada’s efforts to reduce risk to life, to protect property, the reduction of the environmental impact, and to support the continued efficiency and effectiveness of the national transportation system.
Departmental officials are responsible for the administration of statutes under the responsibility of the Minister of Transport. The Department works to achieve compliance nationally through oversight and enforcement authorities found in statutes and regulations.
Our enforcement officials adhere to TC enforcement standards and protocols – as found in the Desk Book – professional standards and expertise, the Transport Canada Code of Values and Ethics and the Values and Ethics Code for the Public Sector.

In dealing with colleagues inside the department and the wider enforcement community, our enforcement officials value collaborative relationships and consistent practices across all programs.
OBJECTIVES

The objective of this Policy is to achieve a consistent approach to enforcement in all programs to foster compliance and enhance the safety, security and efficiency of, and reduce the environmental impacts to the Canadian transportation system. 

SCOPE

This Policy applies to all TC programs with mandates to enforce legislative and regulatory requirements related to the Acts found in Annex 1.  The Enforcement Policy is part of a broader oversight framework and complementary to TC’s Compliance Policy (under development), hence the requirement to keep this Policy updated on as needed basis as other related tools are available.  
DEFINITIONS 

TC standard “Definitions” are found in Chapter Four of the Desk Book (RDIMS# 10664385/SGDDI 10677629).
GUIDING PRINCIPLES FOR ALL ENFORCEMENT PROGRAMS
The following principles guide the design and implementation of TC’s enforcement programs:

1. RISK-BASED APPROACH: A safety, security, environmental and/or transportation efficiency risk may not always amount to non-compliance. Where such risk is identified, Transport Canada will use a clear process to identify, assess and forthwith endeavor to address the situation by using any and all appropriate risk mitigation responses available under legislation, irrespective of whether an enforcement action is later possible or appropriate.  Risk mitigation responses vary according to authorizing legislation but generally include orders, directions, and the exercise of a seizure or grounding authority or the suspension of an operator or of an activity.
2. GRADUATED APPROACH: Enforcement responses should normally escalate in severity to achieve appropriate results according to applicable legislative and regulatory provisions and approved decision-making processes. Although statutory enforcement responses vary from one program to another, where there is potential for serious or irreversible harm, the enforcement measure will be swift, decisive and may immediately escalate to the full extent of available responses. 
3. FAIR, CONSISTENT, PREDICTABLE: Actions shall adhere to accepted principles of natural justice and procedural fairness. Regulated entities will be informed in a timely manner of instances of non-compliance and of the enforcement action taken. Such actions will be applied consistently across Canada and in accordance with common standards and processes securely founded in law.
4. TRANSPARENT:  In an effort to inform the public about the transportation industry’s state of compliance and consistent with the Privacy and Access to Information Acts, Transport Canada makes information on enforcement actions available to the public.  In some instances, for security purposes, this information is sometimes not available.
ENFORCEMENT RESPONSES – REQUIREMENTS 
Identified and documented non-compliance may result in the application of an enforcement response.  The availability of enforcement responses varies according to the statute being enforced but generally includes a selection of the following:  warnings, various orders and directions, tickets, administrative monetary penalties, court injunctions, penal prosecutions and administrative sanctions up to the permanent suspension of a privilege. While being consistent with risk-based and graduated approach principles, the following factors will guide the determination of an appropriate enforcement response.
FACTORS CONSIDERED IN THE SELECTION OF AN ENFORCEMENT RESPONSE
1. NATURE OF THE NON-COMPLIANCE:  This includes considerations of the seriousness of the non-compliance (low, moderate, high), the maximum penalty available by law, the context under which the non-compliance occurred, the degree of harm caused or potential harm, any risk mitigation measure previously applied, the degree of negligence or deliberate conduct.
2. AVAILABLE RESPONSE UNDER APPLICABLE LEGISLATION: Not all statutes are equal or offer the same enforcement response continuum. The appropriate enforcement response is to be selected from and grounded in the applicable legal framework.

3. THE EFFECTIVENESS IN ACHIEVING THE DESIRED RESULT WITH THE VIOLATOR: The desired results are safety, security, environmental protection, efficiency and compliance in the shortest possible time and with no further occurrences of non-compliance.  Factors to be considered include assessing the violator’s characteristics such as the history of compliance, the willingness to cooperate with Transport Canada officials, detection and reporting, evidence of corrective action taken and economic benefits to the regulated entity by not complying.

4. CONSISTENCY IN APPLICATION: Transport Canada aims to achieve consistency in the responses to non-compliances. Accordingly, the Department will consider how similar situations in Canada are being or have been handled when deciding what enforcement action to take.
ROLES AND RESPONSIBILITIES 

The safety, security, environmental protection and the efficiency of the Canadian transportation system is a shared responsibility among government, industry and the public.

TRANSPORT CANADA OFFICERS AND MANAGEMENT:  
The Enforcement Policy is a mandatory tool for all programs at Transport Canada to follow. It contains a set of guiding principles and factors intended to guide decisions and actions in the use of the department’s legal powers.   The Desk Book supports the implementation of this Policy by identifying mandatory requirements and provides appropriate standards/guidance on how to meet these requirements. 

1. OFFICER: It is the responsibility of a TC officer to conduct enforcement activities in accordance with this Policy and to take proactive and timely action within the officer’s authority.  The officer should use the appropriate enforcement response, document and communicate promptly with regulated entities on decisions made in instances of non-compliance, and take the appropriate follow-up action(s). When in doubt or faced with a challenging situation, the officer must seek guidance from their line Manager.
Officers must understand the limits of the authorities available to them in the course of their duties, in particular by recognizing when Charter protections require them to relinquish the use of inspection powers in favor of cautioned statements and warrants.

2. REGIONAL DIRECTOR GENERAL, DIRECTOR GENERAL, MANAGER AND OTHERS: are responsible for oversight functions and must observe this Policy and related documents (see References Section).  When in doubt or faced with a challenging situation the RDG, DG and other individuals who play a supervisory role must seek guidance from the TC Legal service unit.

3. EXECUTIVE DIRECTOR OF THE CENTRE OF ENFORCEMENT EXPERTISE: is responsible for the continuous monitoring and review of departmental enforcement functions and activities to assess their degree of alignment with the directives and standards that give effect to the guiding principles of the Enforcement Policy.
APPROVED AND EFFECTIVE DATE

Transport Canada’s Enforcement Policy was approved by Transport Management Executive Committee (TMX) in February 2015 and came into force at that time.  TC’s Enforcement Policy was reviewed in October 2016 and subsequently reapproved in February 2017.  
MONITORING AND REVIEW 

The Director General, Multimodal Strategies and Program Integration is responsible for the review of this policy and its alignment with associated documents. The Enforcement Policy shall be reviewed every two years.

REFERENCES

Centre of Enforcement Expertise - Desk Book
(RDIMS: #10546608 / SGDDI: 10677979)
Enforcement Response – Communication Policy
(RDIMS: #10952495 / SGDDI: 12562179)
Transport Canada Directive on Safety and Security Oversight
(RDIMS: #8038503 / SGDDI:  9119412)

ENQUIRIES

The Director, Strategic Programs and Policy Integration (SPPI) is responsible for responding to all enquiries regarding this Policy.
ANNEX 1
Aeronautics Act
Arctic Waters Pollution Prevention Act, 1985
Bridge to Strengthen Trade Act, 2012
Canada Marine Act, 1998
Canada Shipping Act, 2001
Canada Transportation Act, 1996
Civil Air Navigation Services Commercialization Act
Coasting Trade Act, 1992
Department of Transport Act
International Bridges and Tunnels, 2007
Marine Liability Act, 2001
Marine Transportation Security Act, 1994
Motor Vehicle Fuel Consumption Standards Act, 1985
Motor Vehicle Safety Act, 1993
Motor Vehicle Transport Act, 1985
Navigation Protection Act, 1985
Pilotage Act, 1985
Preclearance Act, 1999
Railway Safety Act, 1985
Safe Containers Convention Act, 1985
Secure Air Travel Act
Shipping Conferences Exemption Act, 1987
Transportation of Dangerous Goods Act, 1992
NOTE: 

The Minister of Transport is responsible for the administration of the statutes listed above.  In some instances, notably with respect to enforcement of the Canada Labour Code, Transport Canada has entered into Memoranda of Understanding which provides further operational guidance on how these requirements are to be enforced.
While not an exhaustive list, the general enforcement provisions contained in these statutes include the powers of enforcement officers; rules governing detention, statements, warrants, entry, and search and seizure; and the suspension of a certificate or license.  
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