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EXECUTIVE SUMMARY 
This paper, which is presented on behalf of the 54 African States, provides Africa’s strategy for 
sustainability of air transport, through the harmonisation of the authorisation and designation of airlines 
based on a common set of criteria and the need for flexibility in order to facilitate airline access to 
international capital markets. The common set of criteria is based on the Yamoussoukro Decision (YD) 
eligibility criteria. The benefit is to enable eligible airlines the possibility to gain access to the 
international capital market, and also encourage cooperation via consolidation, mergers and acquisitions, 
as well as cross-border investments. 
 

Action: The Conference is invited to agree to the recommendations presented in paragraph 6. 

References: ATConf/6 reference material is available at www.icao.int/meetings/atconf6. 

1. INTRODUCTION 

1.1 The substantial ownership and effective control provisions of airlines, commonly 
found in air services agreements (ASAs), a r e  not provisions of the Convention on International Civil 
Aviation, but have their origin in the International Air Services Transit Agreement. Article I, Section 5 
of the cited Agreement establishes the right of each State to withhold or revoke a certificate or permit 
of an air transport enterprise of another State in any case where it is not satisfied that substantial 
ownership and effective control are vested in nationals of the Contracting State. 
                                                      
1 Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cap Verde, Central African Republic, Chad, Comoros, 

Congo, Cote d’Ivoire, Democratic Republic of the Congo, Djibouti, Egypt, Equatorial Guinea, Eritrea, Ethiopia, Gabon, 
Gambia, Ghana, Guinea, Guinea-Bissau, Kenya, Lesotho, Liberia, Libyan Arab Jamahiriya, Madagascar, Malawi, Mali, 
Mauritania, Mauritius, Morocco, Mozambique, Namibia, Niger, Nigeria, Rwanda, Sao Tome and Principe, Senegal, Seychelles, 
Sierra Leone, Somalia, South Africa, Southern Sudan , Sudan, Swaziland, Togo, Tunisia, Uganda, United Republic of 
Tanzania, Zambia, Zimbabwe. 
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1.2 With globalization and liberalization of the industry, in particular airline privatization, 
alternative ownership and control models have emerged. The ICAO proposed clause for the designation 
of air carriers however seem to be the most favoured (Fifth Worldwide Air Transport Conference - 
ATConf/5, 2003). The proposed clause permits designation subject to the requirement of incorporation, 
principal place of business and effective regulatory control as attributed to the designating State. 

1.3 In practice, States have considerable latitude and discretion in the interpretation of what 
constitutes substantial ownership or interpreting what constitutes effective control. To give meaning to 
the concept of effective control, the key question is who actually exercises a decisive influence on the 
airline, in particular: a) the right to use all or part of the assets of the airline (the financial test); and b) on 
the composition, voting or decision making powers in the governing bodies of the airline, the 
management and the running of the airline (the management test). Hence some analysts posit that such 
provisions are just aeropolitical clauses in ASAs, which in practice means that a judgment is made 
according to the precise facts of every case, particularly in closed bilateral negotiations. For instance, the 
United States (US) has waived the nationality requirement for airlines registered in States that meet FAA 
category I safety/security requirements and that have concluded an “open skies” agreement with the US. 

1.4 Given the prevalence of the traditional ownership and control criterion in bilateral ASAs, 
globally, airlines have also developed several cooperation and partnership strategies, as ways of going 
round the ownership restriction including global alliances, mergers and acquisitions, joint ventures, 
minority ownership, franchise operations, subsidiaries, code-sharing and in some cases operation of 
multiple hubs. 

1.5 Where ownership and control restrictions have been removed, there is evidence that the 
airlines, consumers and employees have benefited. For consumers, the possibility of closer integration 
between currently nationality-tied airlines and the emergence of new entrant airlines, all with better 
access to global capital sources, offers the potential for more competition, greater network connectivity 
and better value services to consumers. For airlines, access to foreign capital and management resources, 
combined with opportunities for restructuring, provide options already available to most other global 
industries, but denied to airlines. For employees, liberalization of ownership and control rules should 
enable efficient airlines to grow, increasing sustainable employment opportunities. 

2. OWNERSHIP AND CONTROL WITHIN THE 
YAMOUSSOUKRO DECISION REGULATORY 
FRAMEWORK 

2.1 The Yamoussoukro Decision (YD) is the continental agreement with the aim of gradual 
liberalization of scheduled and non-scheduled intra-African air transport services; a regulatory framework 
for intra-African air service agreements. Its provision on airline ownership and control adopted the 
ICAO proposed clause in replacing “substantial ownership and effective control” by the concept of 
“principal place of business and effective regulatory control”. The importance of this provision lies in 
the opportunities it creates for increased access to international foreign equity participation in African 
airlines and the possibility of encouraging the restructuring of African airlines through cross-border 
capital injection and consolidations. 

2.2 Designation and authorization: Article 6 of the Decision provides the right of States to 
designate in writing: 

a) at least one airline to operate the intra-African air transport services; 
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b) the right to designate an eligible airline from another State party to operate air 
services on its behalf; and 

c) the right to designate an eligible African multinational airline in which it is a 
stakeholder. 

Therefore, determining the eligibility of a given airline is critical to the successful implementation of the 
YD. 

3. MAIN CHALLENGES 

3.1 There are regulatory challenges that demand guidance material to enable the fair 
application of the rules relating to the relaxation of the air carrier ownership and control clause or 
replacing it with effective regulatory control. 

3.2 Establishing “effective regulatory control” is quite a complex issue with several 
considerations to be made. States have differences in applicable national regulations in the establishment 
of airlines, with many States still retaining the need for substantial ownership by nationals. To give 
recognition to the provisions of a clause on ownership and control, States will need to amend their 
national laws in synchronization with the relaxation of eligibility criteria and designation provisions. 

3.3 The use of the traditional ownership and control criterion in bilateral ASAs limit the 
opportunities of many airlines to access global markets. Carriers based in the US, the EU and other 
developed economies have well developed networks and can therefore access such global market easily. 
The majority of African airlines do not e n j o y  the same luxury. Hence, African States have the 
potential to resist the relaxation of the ownership and control clause. Guidance is required on how States 
can take advantage of the new eligibility provisions to enable States and their airline(s) to exploit the 
available global markets. 

4. AFRICAN CURRENT EXPERIENCE 

4.1 The major intra-African airlines are 100 per cent State-owned and most of these airlines 
are influential in determining State policies on the ownership clause. Amongst the first ten African 
airlines operating in African skies, Egypt Air, South African Airways, Royal Air Morocco, Air Algeria, 
Ethiopian Airlines and Tunis Air are 100 per cent State-owned carriers. Among the first five, Kenya 
Airways is the only African carrier with majority private sector ownership with the following share 
structure: the airline is owned by individual Kenyan shareholders (30.94 per cent), KLM (now Air 
France-KLM, 26 per cent), Kenyan government (23 per cent), Kenyan institutional investors (14.2 per 
cent), foreign institutional investors (4.47 per cent) and individual foreign investors (1.39 per cent). 
However, ownership is still in the hands of nationals of Kenya. 

4.2 A number of cross-border airline investments have been recorded, in particular the 
creation of Asky Airlines, a West African regional airline based in Lomé, Togo, with 49 per cent 
Ethiopian Airlines equity holding, together with other African private investors. Kenya Airways also has 
41.23 per cent equity holding in a Tanzanian private airline – Precision Air. The Aga Khan Fund for 
Economic Development has supported the establishment of new airlines across Africa: Air Uganda, Air 
Mali and Air Burkina, through the provision of equity. The Aga Khan group (AKFED) also has a 15 per 
cent stock in the new start-up airline – Air Cote D’Ivoire, with the Air France-KLM Group holding 
20 per cent. 
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4.3 In terms of strategic cooperation and partnership, among the five major African airlines, 
South African Airways, Egypt Air and Ethiopian Airlines are members of the Star Alliance whilst Kenya 
Airways is a member of SkyTeam. The AKFED set of aviation companies are also operated under the 
Group Celestair Alliance. This provides for sharing of resources and expertise across the various airlines, 
in particular in the renewal of aircraft fleet. Several African airlines also have code-share agreements; 
South African has code shares with Airlink, Air India, Air Mauritius, Emirates, Jetblue Airways, Lam 
Mozambique Airlines, Mango (its subsidiary), Qantas (oneworld) and Virgin Atlantic Airways. 

5. CONCLUSIONS 

5.1 The YD was conceived in 1999, during a period when the current experience in 
liberalization did not exist. Given the latitude and discretion that States have in the application of any 
ownership and control in their national regulations, in the spirit of t h e  YD, this should pose 
minimum concerns as States can always waive such provisions for intra-African ASAs. 

5.2 The eligibility criteria are crucial for both designation for international air traffic and 
access to the global market. It would be necessary for guidance material to be developed by ICAO, in 
order to help States in the designation of eligible airlines. 

5.3 To enable a fair application of the relaxation of ownership and control rules, there is a 
need for regulatory convergence via a harmonized set of competition rules, consumer protection 
regulations, powers and means of enforcement and a mechanism for dispute settlement. Safety and 
security oversight are cardinal in accepting an airline as eligible. Therefore, convergence in the regulatory 
system of airline licensing is important if the eligibility criteria are to be applied successfully. 

6. RECOMMENDATIONS 

6.1 The Conference is invited to: 

a) request ICAO to elaborate guidance material for the designation of eligible airlines; 

b) urge ICAO to support the harmonization of competition rules, consumer protection 
regulations and a mechanism for dispute settlement; and 

c) encourage States to waive any ownership and control requirements in their national 
regulations which stand as impediments to the full implementation of air transport 
liberalization 

 
 

— END — 


