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INTRODUCTION

Site and duration of the Conference

1. The FifthWorldwideAir Transport Conference: Challengesand Opportunitiesof Liberalization
(ATConf/5) was convened in the Assembly Hall of the Headquarters of the International Civil Aviation
Organization (ICAQO) in Montreal on 24 March 2003. Dr. Assad K otaite, President of the Council, opened the
Conference, which was also addressed by Ms. A. McGinley, Chairman of the Air Transport Committee.
Mr. R.C. Costa Pereira, the Secretary General, welcomed the participants and introduced the Conference
Secretariat. Addresses made at the opening meeting appear at Appendix A. The Conference completed itswork
on 28 March 2003.

Agenda

2. The Conference adopted the following agenda which had been approved by the Council and
presented in ATConf/5-WP/1:

1. PREVIEW

1.1 Background to and experience of liberalization: Basic concept and approaches; issuesin
regulation and commercidization of air carriers, airports and air navigation service providers,
benefits and drawbacks; influence of broader regulatory environment including trade, fiscal,
competition, socia and labour policies.

1.2 Safety and security aspects of liberalization: Safety and security implications of
commercialization, outsourcing and transnational commercia arrangements.

2. EXAMINATION OF KEY REGULATORY ISSUESIN LIBERALIZATION

2.1 Air carrier ownership and control: Alternative criteria for designation and authorization;
inward (foreign) investment; right of establishment; nationality of aircraft.

2.2 Mar ket access: Traffic rights (primarily beyond Third and Fourth Freedoms but including, for
example, routing and operationa flexibility); capacity/frequency; airport access and slot
allocation; airline alliances, codesharing and franchising; leasing; specific aspectsrelating to air
cargo and express services and to intermodal transport.

2.3 Fair competition and safeguar ds. Safeguards against anti-competitive practices (such asin
pricing, capacity provision, sales and marketing); application of competition laws/policies
(including implications for multilateral cooperative arrangements amongst air carriers);
sustainability of air carriers and assurance of service (including provision of State aid);
preferential measures for, and effective participation of, developing countries.

2.4 Consumer interests: Consumer rights and obligations (including conditions of carriage);
measures to safeguard consumer interests.
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2.5 Product distribution: Commercial presence; electronic business to customer (B2C)
commerce (including computer reservation systems and the Internet).

2.6 Disputer esolution: Alternative dispute settlement mechanisms and their inter-relationship (in
the context of bilateral, regional or multilateral arrangements).

2.7 Transpar ency: Registration of agreements/arrangements (including obligationsunder Article 83
of the Convention on International Civil Aviation) and access to information.

3. REVIEW OF TEMPLATE AIR SERVICES AGREEMENT

3.1 Comprehensive template air services agreement containing alternative approaches for
discretionary use by States (selectively or in full) in abilateral, regional or multilateral context.

4. CONSIDERATION OF GLOBAL FRAMEWORK FOR ONGOING LIBERALIZATION

4.1 Mechanismstofacilitatefurther liberalization: Role and future work programme of ICAO;
relations with other international organizations (multilateral and regional, governmental and
non-governmental).

4.2 Declaration of global principlesfor international air transport: Adoption of adeclaration
based on a draft text prepared in advance, but taking into account discussions on all above
Agenda items.

Structure and rules of procedure

3. The Conference met asasinglebody and held 10 meetings. Formal consideration of the agenda
was preceded on Saturday, 22 March and Sunday, 23 March by a seminar focussing on some key issuesto be
addressed by the Conference in an informal setting, with the Conference per se commencing on Monday, 24
March.

4, The rules of procedure were the Standing Rules of Procedure for Meetings in the Air
Transport Field (Doc 8683-AT/721). Rule 26, which callsfor the preparation of summary minutes, had been
suspended by the Council .

Attendance

5. The following 145 Contracting States of ICAO were represented at the Conference:
Afghanistan Austraia Belgium

Algeria Austria Belize

Angola Azerbaijan Benin

Antigua and Barbuda Bahrain Bhutan

Argentina Balivia

Barbados Botswana
Armenia Belarus Brazil
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Brunei Darussalam

Bulgaria

Burkina Faso

Burundi

Cambodia

Cameroon

Canada

Cape Verde

Chad

Chili

China

Colombia

CostaRica

Cote d'Ivoire

Croatia

Cuba

Czech Republic

Democratic People's Republic
of Korea

Democratic Republic of the
Congo

Denmark

Dominican Republic

Ecuador

Egypt

Estonia

Ethiopia

Fiji

Finland

France

Gabon

Gambia

Germany

Ghana

Greece

Guatemala

Guinea

Haiti

Honduras

Hungary

lceland

India

Indonesia

Iran (Islamic Republic of)

Irdland

Israel

Italy

Jamaica

Japan

Jordan

Kenya

Kuwait

Kyrgyzstan

Latvia

Lebanon

Lesotho

Libyan Arab Jamahiriya
Lithuania
Luxembourg

M adagascar
Malawi

Malaysa

Maldives

Mali

Malta

Mauritius

Mexico

Monaco

Mongolia

Morocco
Mozambique
Namibia

Nepal

Netherlands

New Zealand

Niger

Nigeria

Norway

Oman

Pakistan

Panama

Paraguay

Peru

Philippines

Poland

Portugal

Qatar

Republic of Korea
Republic of Moldova
Romania

Russian Federation
Rwanda

Saint Kitts and Nevis
Saint Lucia

Samoa

Saudi Arabia
Senegal

Serbia and Montenegro

Seychelles

Singapore

Sovakia

Slovenia

South Africa

Spain

Sri Lanka

Sudan

Suriname

Sweden

Switzerland

Thailand

The Former Yugosav
Republic of Macedonia

Togo

Tonga

Trinidad and Tobago

Tunisia

Turkey

Uganda

Ukraine

United Arab Emirates

United Kingdom

United Republic of
Tanzania

United States

Uruguay

Uzbekistan

Venezuda

Viet Nam

Zambia

Zimbabwe
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6. The following 26 Observer Delegations attended the Conference:

Palestine

African Civil Aviation Commission (AFCAC)

Airports Council Internationa (ACI)

Arab Civil Aviation Commission (ACAC)

Caribbean Community (CARICOM)

Common Market for Eastern and Southern Africa (COMESA)
Economic Commission for Africa (ECA)

European Organisation for the Safety of Air Navigation (EUROCONTROL)
European Civil Aviation Conference (ECAC)

European Community (EC)

Interstate Aviation Committee (IAC)

International Air Carrier Association (IACA)

International Air Transport Association (IATA)

International Chamber of Commerce (ICC)

International Federation of Air Line Pilots Associations (IFALPA)
International Labour Office (ILO)

International Law Association (ILA)

International Transport Workers' Federation (ITF)

Latin American Association of Air and Space Law (ALADA)

Latin American Civil Aviation Commission (LACAC)
Organization for Economic Co-operation and Devel opment (OECD)
The International Air Cargo Association (TIACA)

Economic and Monetary Union of West Africa (WAEMU)

World Bank

World Tourism Organization (WTO-OMT)

World Trade Organization (WTO-OMC)

7. A list of participants in the Conference appears at Appendix B.

Officers of the Conference

8. The following officers were elected:
Chairman of the Conference: Mr. A. Faletau (Tonga)
First Vice-Chairman: Mr. G. Donadille (Argentina)
Second Vice-Chairman: Mr. N. Kavadas (Greece)
Secretariat
9. Mr. M. Elamiri, Director of the Air Transport Bureau, served as Secretary of the Conference,

and Mr. J.D. Gunther, Chief, Economic Policy Section, served as Deputy Secretary. Assistant Secretarieswere
Mr. Y.Z. Wang, Mrs. M. Boulos, Mr. T. Hasegawa and Mr. C.H. Dudley. Conference Administration and
Liaison for the Air Transport Bureau was carried out by Mr. R.I.R. Abeyratne, Conference Bulletin by Mr. L.
Fonseca, documentation coordination and general supervision by Mrs. A. Fuchs-Ledingham, credentials
coordination by Mr. Z. Anwar, Web page coordination by Mrs. S. Joseph, and secretarial supervision by Mrs.
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S. Brain and Mrs. J. Nounou. Mr. C.B. Lyle, Deputy Director of the Air Transport Bureau, acted as Adviser
to the Conference.

10. Administrative services were provided under the supervision of Mr. A.P. Singh, Director,
Bureau of Administration and Services, by Mr. M. Blanch, Chief, Conference and Office Services Section,
MissA. Craig, Document Control Officer and Mr. S. Gauthier, Supervisor, Internal Distribution Unit. Language
services were provided under the supervision of Mr. Y.N. Beliagv, Chief, Language and Publications Branch,
assisted by Mrs. R.J. Ezrati, Chief, Interpretation Section.

Documentation

11. A list of the documentation associated with the work of the Conference is presented in
Appendix C.



6 Report on Agenda Item 1

Agendaltem 1. Preview

1.0.1 Documentation

Secretariat (WP/2) described briefly the administrative origins and convening of the
Conference, preparations by the Secretariat and some organizational and procedural
arrangements for the conduct of the Conference.

Secretariat (WP/4) provided an overview of the Conference task against the background of
industry and regulatory developments and explained the main tasks under its agenda as well
as its expected outcome.

1.0.2 Discussion

1.0.21 At the outset of the Conference, widespread support was expressed for gradual, progressive
and safeguarded liberalization and for the focus of the present Conference on “how to” rather than “whether
to” liberdize internationd air transport.

1.0.2.2 The meaning of theterm “gradual and progressive liberalization” was clarified by referenceto
the Recommendation of the Worldwide Air Transport Conference (ATConf/4) in 1994 wherein each State
would “determine its own path and own pace of changein international air transport regulation” with “agenera
goal of the gradual, progressive, orderly, and safeguarded change towards market access’. Furthermore, the
objective of the present Conferencereferred, inter alia, to “aframework for progressive liberalization”. It was
up to each State to decide what would constitute “ gradual and progressive liberalization™.

1.0.2.3 Theliberalization process neededto takeinto account the differencesamong States, airlinesize
and competitiveness, air transport infrastructure and financial resources to ensure the effective and sustained
participation of all States in international air transport. In this context, the process should emphasize “fair
competition” as opposed to “free competition”, since there were concerns that unfettered competition might
lead to irreversible changes which could be detrimental to the international air transport network.



Report on Agenda ltem 1.1 7

Agendaltem 1. Preview
1.1: Background to and experience of liberalization

1.1.1 Documentation

Secretariat (WP/5) provided severa case studies, which describe in summary form
liberalization experiences in the State(s) concerned, as a suitable vehicle for the analysis and
dissemination of information on such experiences of Statesat national, sub-regional, regional
or plurilateral level. The paper aso proposed the further development and dissemination by
ICAO of case studiesto assist States in the liberalization process.

Secretariat (WP/20) provided a brief overview of commerciaization developments in the
arline industry, including changes in corporate structures and business models and the
commercidization of airports and air navigation service providers. The paper also discussed
implications arising from the commercialization of airlines, airports and air navigation service
providers in the broader context of the liberaization experience.

France (WP/88) presented measures taken to accompany the liberalization of air transport in
France to mitigate certain phenomena with regard to airport congestion and environmental
nuisances. Based on experience, the paper recommended that it was highly desirable to
anticipate, to the extent possible, certain effects that may result from the liberalization of air
transport.

Georgia (WP/43) called for a study on liberalization, and requested ICAO to provide States
with the most realistic and comprehensive information on the results of the liberalization that
has already taken place in certain States and regions and on how the liberalization of civil
aviation influences other sectors of the economy.

I ndia (WP/86) highlighted the measurestaken by Indiain unilaterally liberalizing air cargo and
tourist charter operations, and on the basis of its experience, commended this approach to
other States for these two aviation sectors.

Members of LACAC (WP/98) presented an overview of liberalization in Latin America,
which has been promoted by harmonization and coordination to permit a gradual approach
through moreflexible sub-regional and bilateral agreements, while safeguarding less developed
countries.

ILO (WP/31 Rev.) caled upon the Conference to reaffirm its 1994 recognition that labour is
a major stakeholder in aviation and should be a participant in any discussions on the future
economic regulation of the industry. The paper also regquested the Conference to adopt
recommendations about the observance of the ILO Declaration on Fundamental Principles
and Rights at Work, the key role of labour, the employment effects, promoting social dialogue
and participation, and the role of the State.

Secretariat (WP/23 - information paper) provided information linking a faster growing air
transport sector with the general economy, described theindustry’ scurrent state and presented
an estimated global passenger traffic growth of 4.3 per cent annually until 2020.
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China (WP/25 - information paper) provided information on the rapid growth of the aviation
sector, playing anincreasingly important roleinthe country’ s socio-economic devel opment and
modernization drive.

Cuba (WP/54 Rev. - information paper ) explained Cuba's experience in the gradual
development of air transport, which is an essential feature of liberalization. The paper also
asked that the Template Air Services Agreements (TASAS) be based on uniform and gradual
changes to regulation, taking into account the differences in agronautical infrastructure of
Member States.

Fiji (WP/45 - information paper) believed that, in order to ensure Fiji’ s sustained participation
in a liberalized environment and to promote the interest of its national carrier, the most ideal
and redlistic method of liberalization of Fiji'sinternationa air servicesisthrough bilatera basis
in lieu of multilateral basis.

Singapore (WP/37 - information paper) provided a brief information on air services
liberalization at the Asia Pacific Economic Cooperation (APEC) forum and through the
Multilateral Agreement, and urged Statesto pursue parallel tracksfor air service liberalization,
and to consider a phased liberalization approach where necessary, in order to make maximum
headway and encourage as many partners to come on-board the liberalization process as
possible.

United States (WP/67 - information paper) presented information and conclusions from its
empirical studies on the Transatlantic and Canada/US markets, which demonstrated the
beneficia effect of liberalized air services agreements.

United States (WP/90 - information paper) provided its model “open skies’ bilatera
agreement, the Multilateral Agreement on the Liberalization of International Air Transport
among seven APEC States (the “MALIAT” or “Kona’ agreement) and the Protocol to the
“Kona’" agreement as useful examples of recent liberalization instruments.

United States (WP/97 - information paper) presented the Model Air Commerce Act, which
provided aflexibletemplate for Statesto devel op their own regulations regarding the economic
aspects of civil aviation, and can be used by States at any level of liberalization.

53 African States (WP/81 (French Rev.) - information paper) provided background
information on liberaization in Africa, focussing on the implementation of the Y amoussoukro
Decision Relating to the Liberalization of Accessto Air Transport Marketsin Africa. The paper
also referred to operationa experiences as regards liberalization policies of other regions.

Cambodia, Lao People’'s Democratic Republic, Myanmar and Viet Nam (CLMV)
(WP/58 - information paper) provided an overview on CLMV sub-region and the
establishment of the CLMV sub-regiona cooperationon air transport including its contentsand
principles, and discussed the experiences and future perspectives.

Members of ECAC and the European Union (EU) (WP/61 - information paper) outlined
European experience with theliberalization of itsair transport market, which has been positive
with means addressing many of the concernsthat were raised at the beginning of the process.
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The annexes contained detailed information on specific aspects of a liberalized market in
different Member States.

APEC (WP/30 - information paper) described the development, using consensus and
cooperation of their Eight Options, for more competitive air service at a pace consistent with
each Member’s national interest, which were endorsed in 1999.

CARICOM Secretariat (WP/89 - information paper) highlighted the initiatives of the
CARICOM to liberdize its air transport sector within the context of its commitment to the
establishment of a Single Market and Economy.

WAEMU (WP/60 - information paper) outlined its common air transport programme based
on aseries of integrated actions involving safety, security, and infrastructure leading to the
liberalization of the air transport services provided in the eight African Member States.

ICC (WP/35 - information paper) reviewed the experience of liberalization to date at the
bilateral and regiona levels, which faces obstacles such as limits on foreign investment and
divergent competition policies. The paper also highlighted various outstanding issues, and
discussed potential paths to further liberaization as well as a pragmatic approach.

ILO (WP/66 - information paper) provided the Executive Summary of a study by the ILO
entitled, The Impact of the Restructuring of Civil Aviation on Employment and Social
Practices.

Pacific Iands Forum Secretariat (WP/72 - information paper) explained the rationale for
the initiative in developing the Pacific Idands Air Services Agreement (PIASA), outlined the
expected benefits of an eventual agreement, responded to some of the issues that have been
raised in other fora, and described next steps for continued development of the single aviation
market for the Pacific.

1.1.2 Discussion

1.1.21 The Conference noted and considered useful the submissions of liberalization experiencesin
States and regions.

1.1.22 Intheexperience of several States, the unilateral liberalization of certain aspectsof air transport,
such as cargo services and tourist charters, without the necessity of abilateral agreement, reciprocity, or change
in ownership and control criteria, had proved beneficial, athough other States indicated a preference to use
bilateral approaches and reciprocity when liberalizing these services.

1.1.2.3 The Conference noted that several regional and subregional approachesto liberalization have
proved successful while in some other regions liberalization efforts had been hampered by difficulties in
obtaining the necessary resources for infrastructure, safety and security. Some States continued to prefer a
pragmatic bilateral policy toward liberalization rather than aregiona approach.

1.1.24 A number of del egates pointed out that case studieson liberalization experiences should include
both positive and negative results of the process.
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1.1.25 It was pointed out that liberalization which included the offer of cabotage raised questions
concerning recognition of aircraft certification and domestic taxation with respect to foreign airlines operating
domestic services.

1.1.2.6 The view was expressed that the impact of the re-structuring of civil aviation on employment
and social practices indicates a need to observe relevant labour standards, and to reorganize the importance of
awell-trained and motivated labour force for harmonious labour relations. It was felt that further liberalization
of the industry could meet varying degrees of resistance by labour groups. It was therefore necessary to take
measures to prevent disruption in the social dialogue and for labour to take an active role in the liberadization
process.

1.1.3 Conclusions

1131 From the documentation and ensuing discussion on background to and experience of
liberalization under Agenda Item 1.1, the Conference concluded that:

a) a case study approach to liberalization experiences, while of necessity limited in scope,
provides a suitable vehicle for the analysis and dissemination of information on such
experiences of States at national, sub-regional, regional or plurilateral levels. Case studies
on liberadization may assist States to further develop their liberdization approaches and
policy options,

b) 1CAO should continue to develop and disseminate by appropriate means case studies and
information on liberalization experiences. States should be urged to submit such
information to ICAO for general dissemination,;

¢) for morethan adecade, airlines, airportsand air navigation service providers have become
more commercialized in an increasingly competitive environment. The dynamic
development of commercialization and the spread of liberalization will continueto interact
and have implications on each other;

d) whileairlinesand providers of airport and air navigation services are interdependent, their
commercidization and privatization in a liberadized environment has a number of
competitive consequencesand financia implicationsfor both sides. Long term cooperation
between airlines and service providersis one meansto bring stability in that environment.
Furthermore, the use of consultation should be an essentia part of their relationship;

€) Statesshould evaluate in advance and anticipate, to the extent possible, certain effects of
the increase in traffic on the infrastructure and the environment that may result from the
air transport liberalization process; and

f) liberaization may have various implications for labour, which should continue to
participate as an important stakeholder for the development of the air transport industry.
States should observe and respect the ILO Declaration on Fundamental Principles and
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Rights at Work’, and take the necessary measures to promote socia dialogue with the
active participation of labour asaway to find innovative and socialy responsible solutions.

" Secretariat note. — The texts of the ILO Declaration on Fundamental Principles and Rights at Work are available on the ILO
Web site at:  http://www.ilo.org/public/english/standards/decl/declaration/index.htm
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Agendaltem 1. Preview
1.2: Safety and security aspects of liberalization

1.2.1 Documentation

Secretariat (WP/6) discussed the implications of economic liberalization for aviation safety
and security, and examined specificissuesand policy options, with emphasison the paramount
importance of safety and security regulation.

United States (WP/96) noted some recent improvement in safety but also a danger that
political developments and changes in economic regulatory arrangements may blur the
responsibilities for safety oversight activity unless the responsibility and lines of authority for
safety and security oversight remain clear.

53 African States (WP/76) made an in-depth analysisof theimplications of liberalization for
aviation safety and security in terms of promoting liberalization, on ensuring safety and
guaranteeing security, and urged assistance for developing States in addressing the needs of
safety and security, including the implementation of Cooperative Devel opment of Operational
Safety and Continuing Airworthiness Programme (COSCAP) projects.

Members of ECAC and EU (WP/68 - information paper) identified somekey issuesrequiring
to be addressed when discussing safety aspects of liberalization and particularly those with
regard to the ownership and control of airlines.

1.2.2 Discussion

1221 There was widespread support for safety and security to be paramount, regardless of the type
of economic regulation employed, and a need to ensure that liberalization did not compromise safety and
security. Furthermore, public confidence in international air transport was essential. In respect of aviation
security the maintenance of such confidence required vigilance and measures by States and industry to address
new forms of security threat.

1222 It wasfelt that liberalization efforts could be de-railed where there were insufficient resources
for States to meet their safety and security responsibilities; consequently there was a need for cooperation and
financial assistance in thisarea. International financid institutions, and ICAQ itself, recognized this need and
were actively providing assistance.

1.2.2.3 Concerns were expressed that some types of liberalization could lead to flags of convenience
and efforts to enhance safety and security through, for example, the use of agreements under Article 83 bisof
the Chicago Convention on the lease, charter and interchange of aircraft must take this into account.

1224 A safety and security system based on the single State concept is becoming increasingly
complex given regiona liberalization and the global organization of the world economy. While the ultimate
responsibility for safety and security lies with the State, regional agreements for safety oversight may prove
effective.
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1.2.25 It was suggested that | CAO should undertake study aiming at specifying which State or States,
or even the designated regulatory authority best suited to exercise these responsibilities; and eventually to
recommend amendments to the existing ICAO regulatory arrangements on this matter.

1.2.3 Conclusions

1231 From the documentati on and ensuing discussion on safety and security aspectsof liberalization
under Agenda Item 1.2, the Conference concluded that:

a)

b)

d)

economic liberdization has implications for safety and security regulation, which need to
be properly addressed at the national, bilateral, regional and global levels, as appropriate,
in order to ensure continued safe, secure and orderly development of civil aviation;

the Chicago Convention imposes responsibility on Contracting States for compliance with
standards and practices related to safety and security. Irrespective of any change in
economic regulation, safety and security must remain of paramount importance in the
operation and development of air transport. In aliberalized economic environment, safety
and security regulation must not only be maintained but should aso be strengthened.
M easures to ensure compliance with applicable saf ety and security standards and enhance
regulatory oversight should form an integral part of the safeguards for liberalization;

when introducing economic liberalization, States should ensure that safety and security not
be compromised by commercial considerations, and that clear lines of responsibility and
accountabhility for safety and security be established for the parties involved in any
liberalized arrangements. Regardless of the form of economic regulatory arrangements,
there should be aclear point of contact for the safety and security oversight responsibility
in a clearly identified Contracting State or other regulatory authority designated by that
State for any given aircraft operation;

ICAO should continue to play a leading role in developing globa strategies for the
regulation and oversight of aviation safety and security, both definitively and in the context
of facilitating economic regulatory reform. The changing regulatory and operating
environment in international air transport calls for the development of new regulatory
devices capable of adapting to the changes and addressing related concerns. Pending such
new regulatory arrangements, measures must be taken in the interim to ensure that the
existing safety and security regulatory system continues to function effectively. Meeting
this challenge requires seamless international cooperation and concerted efforts from all
Contracting States, regional aviation bodies, theindustry and al other stakeholdersin civil
aviation;

bearing in mind the limited human and financial resources available in many developing
countries required to ensure safety and security when liberaizing, al avenues, including
contributions to the ICAO aviation security mechanism, the ICAO technical cooperation
programme, the International Financial Facility for Aviation Safety (IFFAS) and the
support of other complementary regional and international arrangements (including
COSCAP and similar cooperative development projects), should be utilized to assist these
States to improve safety and security oversight and rectify deficiencies identified by the
ICAO safety and security audits; and
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f)

ICAO should conduct astudy with aview to clarifying the definition of the State or States
responsible for safety and security oversight, and possibly to recommend amendmentsto
the existing ICAO regulatory provisionsin this area
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Agenda ltem 2: Examination of key regulatory issuesin liberalization

2.0.1 Documentation
Secretariat (WP/22) provided a draft revision of the Manual on the Regulation of

International Air Transport (Doc 9626, 1996) as a reference for the items to be considered
under this agenda item.
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Agendaltem 2. Examination of key regulatory issuesin liberalization
2.1: Air carrier ownership and control

2.1.1 Documentation

Secretariat (WP/7) reviewed the efforts to use aternative criterion to traditional national
ownership and control of air carriersfor market access and examined issues and policy options
in liberalizing ownership and control. The paper proposed a new optiona criterion for airline
use of market access (in addition to existing ICAO-endorsed options for “community of
interest” and predefined group ownership), based on principa place of business and effective
regulatory control by the designating State. Proposed conclusions and a recommendation for
action by Statesand | CAO were designed to facilitate application of moreflexible arrangements
by Stateswishing to liberalize while protecting the position of all States and ensuring that saf ety
and security are not only maintained but enhanced.

Barbados (WP/48) described the difficult financia situation facing airlines of developing
countries and their need for foreign investment. The paper suggested, as an advancement of
the liberalization aready taken under the “community of interest” principle for developing
States, that “substantial” ownership rules should be relaxed to permit authorization of airlines
which have at least 25 per cent of share ownership vested in the nationals of the designating
State.

Cuba (WP/52), noting the changes in the international air transport regulations of States as
well asthe experience in the sector, believed that the Secretariat’ s new proposals would assist
the evolution of international air transport in a safe, orderly, gradual and efficient manner.

New Zealand (WP/114) proposed an amendment to the draft recommendation on air carrier
ownership and contral.

Pakistan (WP/57) believed that national ownership and control criteriacould be applied more
flexibly in existing bilateral air services agreements, on a case-by-case basis, without excessive
change which could lead to “flags of convenience’.

Republic of Korea (WP/101) believed that national ownership and control criteriaare more
appropriate for the bilateral air transport framework, while the principal place of business
criterion could be applied more appropriately in regional frameworks. Although the principal
place of business criterion includes safeguards to prevent concerns about third party “free
riders’ as well as safety and security, there were still concerns with a third party “free rider”
situation if a member State in a region concluded a bilateral containing this criterion with a
State outside of the region.

Singapore (WP/39) urged States to liberalize air carrier ownership and control criteria and
emphasized the importance of an open and consultative approach by Statesto understand and
identify solutions to their unique concerns. Such an approach would pave the way for States
to find common middle ground for adapting existing frameworks for liberalization without
compromising their interests.
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United States (WP/96) noted that, under new regimes that change the traditional rules
involving airline ownership and control, the responsibility and lines of authority for safety and
security oversight must remain clear. There must be a clear point of contact for safety and
security which in almost all cases will be the State of the operator, regardless of the extent to
which it has delegated execution of its responsibilities to others.

53 African States (WP/80) examined issues and policy options in liberalizing air carrier
ownership and control as presented by the Secretariat and supported the adoption of the
proposed model clause on airline designation and authori zation provided States spell out intheir
laws and regulations the conditions of both “evidence of principal place of business’ and
“evidence of effective regulatory control”.

Members of ACAC (WP/65) explained their preferencefor theliberalization of thetraditiona
ownership and control criteria for non-scheduled transport of passengers and cargo. As for
scheduled transport of passengers and cargo, they called for “adopting of the principle of
liberdizing ownership and control at the level of regional groupings while using the traditional
regime with other parties’.

Greeceon behalf of EU, ECAC and their Member s (WP/84) considered that the economic
situation of many airlines, the need to make international financial resources more accessible
for aviation, and the wish of the air transport industry to have the same commercia freedom
enjoyed by other sectors of the economy could be met by threekey principles: 1) States should
accommodate any other State that wishes to liberalize its ownership and control restrictions
unilaterally or as part of a group of like-minded States; 2) with appropriate assurances on
safety, consideration should be given to designation of airlines based in athird country; and 3)
ICAO Member States should develop a common approach to liberalizing ownership and
control requirements while ensuring high standards in aviation safety.

Members of LACAC (WP/99) noted that although liberalization of ownership and control has
been extensively debated, no solution acceptabl e to the majority of States has yet been found.
Specia attention should be paid to concerns such as the potential emergence of “flags of
convenience”, deterioration of safety and security standards, possible flight of capital; impacts
on labour, national emergency requirements and assurance of service; and, in the long run,
anti-competitive effects from industry concentration.

IACA (WP/33) supported the IATA position on ownership and control described in WP/26.

IATA (WP/26) advocated four stepsto liberalize airline ownership and control: 1) distinguish
between commercia control conferred by ownership and regulatory control exercised by the
licensing authority; 2) remove restrictions on ownership; 3) make regulatory control the
responsihility of the designating State(s); and 4) provide control of safety and security through
adoption and implementation of the relevant ICAO/ECAC Model Clauses.

I TF (WP/75) doubted the beneficial effects claimed by proponents of liberalizing the national
ownership and effective control criteria and believed such action may lead to the “flags of
convenience” situation prevalent in the maritime industry. The paper recommended that the
national ownership and control criteria be retained in the interest of stability, reliability and
economic security of air transport, that States retain effective regulatory tools to meet the
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public interest dimension of air transport and that ICAO identify measures to prevent safety
and security “dumping”.

I FALPA (WP/34 - information paper) considered that the proposed changesto the ownership
and control criteriadid not address the labour and social implications and that the general rule
that adesignated airline must be substantially owned and effectively controlled by the national
of the designating country should be preserved as an essential safeguard against the use of
“flags of convenience’ which would undermine labour and social standards.

ALADA (WP/71 - information paper) recognized that relaxing the traditional notion of
substantial ownership and effective control of airlines to alow foreign investment has to be
subject to the legidative criteria of each country, and that the responsibility of the State where
the airline operates has to be maintained.

2.1.2 Discussion

2.1.2.1 Air carrier ownership and control was regarded as a key issue facing the Conference.
Broadening the criteria for the use of market access could bring benefits such as wider access for airlines to
capital markets, reducing their dependence on government financial support, allowing airlines to build more
extensive networks through mergers and acquisitions; and improving the health of the industry, efficiency and
competitionininternational air transport. However, it was pointed out that broadening the criteriaal so had some
potential risks including “free riders’ (where an airline of a third party uses bilateral traffic rights which its
government does not have), industry concentration that could result in anti-competitive actions against
consumers and smaller airlines, the emergence of “flags of convenience”, degradation of safety and security,
the reduction of labour standards and protection for airline workers. There was therefore a need to provide
adequate safeguardsin the liberalization process. Aswith liberalization generaly, there was widespread support
for gradual, progressive, and orderly change with respect to air carrier ownership and control.

2.1.2.2 At the same time support was expressed by a number of States for retaining the use of the
traditional national ownership and control criteria, particularly in bilateral air services agreements, to take into
account the disparities in economies, markets and competitiveness of airlines of the partners to the agreement
aswell asto ensure reciprocity. It was noted that there were also instances over the years of mutual agreement
between bilateral partners for the use of alternate, or even no specific ownership and control criteria, on a
case-by-case basis.

2.1.2.3 At the regional level, there was support for gradually liberaizing air carrier ownership and
control, for example applying liberalized criteria such as “ community of interest” within the region while using
the traditional criteriafor bilateral agreements with third parties. At the same time, States from severa regions
favoured the proposed principa place of business/effective regulatory control criteriaas an improvement over
the* community of interest” concept asfostering accessto additional capital not available withintheregion. One
plurilateral agreement used principal place of business and effective control without an ownership criterion.
Small idand States without airlines favoured broadened criteria as a means of attracting service by foreign
airlines or for attracting capital if they should decide to establish an airline in the future.

2.1.24 Given the wide divergence in practices and the number of different mechanisms being
employed at the bilateral and regiona levels, detailed prescribed criteria were unlikely to be effective. For
example, the proposed criteria of principal place of business and effective regulatory control by the designating
State did not take account of airline mergers. What was required was a flexible and voluntary approach which



Report on Agenda ltem 2.1 19

allows each State to choose the type of air carrier ownership and control that meets its needs, while accepting
that apartner in an air services agreement may make adifferent choice. The key point was authorizing services
by a designated air carrier which uses different, or aternative, criteria as long as safety and security are
safeguarded. Thiswould allow Stateswhich wish to liberalize airline ownership and control to do so while States
which prefer the traditional ownership and control criteria may retain them.

2.1.25 In view of the range of options now available through State practice over the years or as
adopted previously by ICAO, the model clause proposed in the Secretariat paper should be for discretionary
use and as one among a number of available options.

2.1.2.6 Recognizing that liberalization of air carrier ownership and control might be given further
impetus among like minded States, the proposal by the Secretariat for a practical mechanism to facilitate
liberalization was considered useful, subject to some modifications.

2.1.2.7 To give effect to its consideration of this item the Conference reached the following
conclusions, and proposed the adoption of a draft model clause and a Recommendation.

2.1.3 Conclusions

2.1.3.1 From the documentation and ensuing discussion on air carrier ownership and control under
Agenda item 2.1, the Conference concluded that:

a) growing and widespread liberalization, privatization and globalization cal for regulatory
modernization in respect of conditionsfor air carrier designation and authorization in order
to enable carriers to adapt to the dynamic environment. While there are concerns to be
addressed, there could aso be benefits in liberalizing air carrier ownership and control
provisions. Past experience of liberalization in ownership and control has demonstrated
that it can take place without conflicting with the obligations of the parties under the
Chicago Convention and without undermining the nature of international air transport;

b) there is widespread support by States for liberalization, in some form, of provisions
governingair carrier designation and authorization. Particular approachesvary widely from
substantial broadening of provisions beyond national ownership and control in the near
term, through gradual reduction of specified proportions of national ownership, to limited
change for thetime being regarding certain types of operations (for example non-scheduled
or cargo), application within certain geographic regions, or simply case-by-case
consideration;

c) thereisaconsequential need for flexibility in associated regulatory arrangementsto enable
dl States to follow the approach of their own choice at their own pace while
accommodating the approaches chosen by others;

d) whatever the form and pace of liberalization, conditions for air carrier designation and
authorization should ensure that safety and security remain paramount, and that clear lines
of responsibility and accountability for safety and security are established for the parties
involved in liberalized arrangements;
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2.13.2

€)

f)

9

h)

in liberalizing the conditions for air carrier designation and authorization, States should
ensure that the economic and social impact, including the concerns of labour, are properly
addressed, and that other potential risks associated with foreign investments (such asflight
of capital, uncertainty for assurance of service) are fully taken into account;

the regulatory arrangement in paragraph 2.1.3.2 below provides a practical option for
States wishing to liberalize provisions regarding air carrier designation and authorization
intheir air services agreements. Complementing other optionsalready developed by ICAO
(includingthat of “community of interest”), it would facilitate and contribute to the pursuit
by States of the general goal of progressive regulatory liberalization. Whileitisup to each
State to chooseits liberalization approach and direction based on nationa interest, the use
of the arrangement could be a catalyst for broader liberalization. However, use of the
arrangement by a State would not necessitate that State changing its existing laws or
regulations pertaining to national ownership and control for its own carriers;

given the flexibility already existing in the framework of air services agreements, States
may, in the short term and at their discretion, take more positive approaches (including
coordinated action) to facilitating liberalization by accepting designated foreign air carriers
that might not meet the traditional national ownership and control criteriaor the criteria of
principle place of business and effective regulatory control;

States may choose to liberalize air carrier ownership and control on a unilaterd, bilateral,
regional, plurilateral or multilateral basis, and

ICAOQ has played, and should continue to play, a leading role in facilitating liberalization
inthisarea, should promote the Organi zation’' sguidance, keep developmentsunder review
and study further, as necessary, the underlying issuesin the broader context of progressive
liberalization.

Without prejudiceto the specificities of regional agreements, the Conference agreed that States

should give consideration to the following model clause as an option for use at their discretion in air services

agreements:

“Article X: Designation and Authorization

1

Each Party shall have the right to designate in writing to the other Party [an airline] [one or more
airlines| [as many airlines as it wishes] to operate the agreed services [in accordance with this
Agreement] and to withdraw or alter such designation.

On receipt of such a designation, and of application from the designated airline, in the form and
manner prescribed for operating authorization [and technical permission,] each Party shall grant
the appropriate operating authorization with minimum procedural delay, provided that:

a)

b)

the designated airline hasits principal place of business* [and permanent residence] in the

territory of the designating Party;

the Party designating the airline has and maintains effective regulatory control** of the

airline;
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C) the Party designating the airlineisin compliance with the provisions set forth in Article__
(Safety) and Article __ (Aviation security); and

d) the designated airline is qualified to meet other conditions prescribed under the laws and
regulations normally applied to the operation of international air transport services by the
Party receiving the designation.

3. On receipt of the operating authorization of paragraph 2, a designated airline may at any time begin
to operate the agreed services for which it is so designated, provided that the airline complies with
the applicable provisions of this Agreement.

Integral Notes:

() *evidence of principal place of business ispredicated upon: the airline is established and
incorporated in the territory of the designating Party in accordance with relevant national
laws and regulations, has a substantial amount of its operations and capital investment in
physical facilities in the territory of the designating Party, pays income tax, registers and
bases its aircraft there, and employs a significant number of nationals in managerial,
technical and operational positions.

** avidence of effectiveregulatory control ispredicated upon but isnot limited to: theairline
holds a valid operating licence or permit issued by the licensing authority such as an Air
Operator Certificate (AOC), meetsthe criteria of the designating Party for the operation of
international air services, such as proof of financial health, ability to meet public interest
requirement, obligations for assurance of service; and the designating Party has and
maintains safety and security oversight programmesin compliance with ICAQ standards.”

(i) The conditions set forth in paragraph 2 of this Article should also be used in the Article
(Revocation of authorization).”

2.1.4 Recommendation

RECOMMENDATION 1—- LIBERALIZATION OF AIR CARRIER OWNERSHIP
AND CONTROL

THE CONFERENCE RECOMMENDS THAT:

a) ar carrier designation and authorization for market access should be liberalized at each
State’ s pace and discretion progressively, flexibly and with effective regulatory control in
particular regarding safety and security;

b) States, when dealing with air carrier designation and authorization in their internationa air
transport relationships, use as an option at their discretion and in a flexible manner, the
alternative criterion in the model clause;

c) States may at their discretion take positive approaches (including coordinated action) to
facilitate liberalization by accepting designated foreign air carriers that might not meet the
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d)

f)

9

h)

traditional national ownership and control criteria or the criteria of principle place of
businessand effectiveregulatory control. Statesthat wish to liberalize the conditionsunder
which they accept designation of aforeign air carrier in cases where that air carrier does
not meet the ownership and control provisionsof therelevant air services agreements, may
do so by:

i) issuingindividual statements of their policies for accepting designations of foreign air
carriers,

i) issuing joint statements of common policy; and/or
iii) developing a binding legal instrument;

while assuring whenever possible that these policies are devel oped in accordance with the
principles of non-discrimination and non-exclusive participation;

the State designating theaair carrier provides or ensuresthe provision of adequate oversight
of safety and security for the designated air carrier, in accordance with standards
established by ICAQ,;

States notify ICAO of their policies, positions and practices including retention of the
traditional criteria, and individual or joint statements of common policy, on the conditions
under which they accept the designation of an air carrier pursuant to an air services
agreement;

ICAO maintain and make public information on States' policies, positions or practices on
air carrier ownership and control;

ICAO assist States or groups of States requesting development and further refinement of
the option in paragraph c); and

ICAO continue to monitor developmentsin the liberaization of air carrier ownership and
control, and address related issues as required.
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Agendaltem 2. Examination of key regulatory issuesin liberalization
2.2. Market access

Note - Consideration of thisitemwas divided into three parts. 1) liberalization of market access; 2) aircraft
leasing; and 3) liberalization of air cargo services.

PART | - LIBERALIZATION OF MARKET ACCESS
2.2.1 Documentation

Secretariat (WP/8) reviewed recent developments in the liberaization of market access
including exchange of basic market access rights as well as airport constraints on market
access. Although progressin liberalizing market access had occurred both at the bilateral and
at the subregional and regional levels, the Secretariat felt that conditions were still not ripe for
agloba multilateral agreement for the exchange of traffic rights. The problem of market
access at capacity constrained airports and associated i ssues of slot allocation were highlighted,
and the need for States to give due regard to airport capacity constraints and long-term
infrastructure needs in liberalizing market access was stressed.

Secretariat (WP/21) reviewed liberalization devel opments related to market access from the
regulatory perspectivesof bilateral, regiona and plurilateral agreementsand arrangements, and
from the industry perspective with respect to airline aliances, codesharing and
mergers/acquisitions.

Cuba (WP/51) concluded on the basis of its experience that the inclusion of three air transport
services in the General Agreement on Trade in Services (GATS) has had little impact due to
their limited coverage and that application of the most favoured nation (MFN) principle was
unacceptable for air transport. Consequently the present and future of air transport lie with
ICAO whose efforts with respect to the gradual, progressive and orderly liberalization achieve
an appropriate balance with the interests of States to maintain effective and sustained
participation.

Geor gia (WP/42) provided its views on waysto achieve not only equal market rights but equal
opportunities through commercia agreements between strong and weak airlines.

Georgia (WP/44) described its views of the term “carriage” and the status of the so-called
Sixth, Seventh, Eighth and Ninth Freedoms of the air.

India (WP/85) highlighted the problem of imbalance in the provision of air transport services
caused by the non-availability of slots at some airports while other airports have adequate
capacity to accommodate additional services. This Situation goes against the basic principle of
reciprocity and isfurther compounded by night curfewsimposed by some States. Asremedies,
the paper suggested preferential treatment in the IATA dot alocation process similar to that
presently accorded new entrants, and removal of night curfews coupled with strict adherence
to ICAO Standards and Recommended Practices (SARPS).
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I ndia (WP/86) highlighted the measurestaken by Indiain unilaterdly liberdizing air cargo and
tourist charter operations, and on the basis of its experience, commended this approach to
other States for these two aviation sectors.

Pakistan (WP/57) explained its rationale for continuing to follow a bilateral approach to
market access without eliminating the concept of reciprocity. The paper cited a need for a
mechanism whereby the airlines of devel oping countries can obtain airport slots of their choice
so as to be able to provide the necessary air links between developed and devel oping States.

United States (WP/50) believed that unrestricted access to the international market for air
service providers is a key component for alowing the air transport sector to maximize its
contribution to the global economy. Liberalization momentum should be maintained through
the use of “open skies’ agreements at the bilateral, regiona, plurilateral and multilatera levels.
Airport congestion had not been a significant constraint on conclusion by States of liberalized
ar service agreements. There was no evidence to date that progressin liberalization would be
enhanced by expansion of the current scope of the GATS Annex on Air Transport Services.

United States (WP/96) noted some recent improvement in safety but also a danger that
political developments and changes in economic regulatory arrangements may blur the
responsibilities for safety oversight activity unlessthe responsibility and lines of authority for
safety and security oversight remain clear.

53 African States (WP/79) favoured the gradual liberalization of market access on aregional
basis for Africaunder the Y amassoukro Decision of 1999. They did not support liberalization
of market access on a globa basis that would include unrestricted granting of traffic rights
beyond the Third and Fourth Freedoms of the air. Underlying traffic rights should be the basis
for the authorization of operations within the framework of commercial agreements. Third
country airlines should not be allowed market access through these arrangements. To ensure
their effective participation in international air transport, African carriers should benefit from
a non-reciprocal preference in the alocation of airport dots.

Members of ACAC (WP/64) suggested that ICAO develop guidelines and regulations on slot
alocation which would identify a means for obtaining sots at airports for carriers that are
unable to access the market at dot-constrained airports, taking into account Article 15 of the
Chicago Convention and the principles of transparency, non-discrimination and equal
opportunity. ICAO should develop with IATA detailed and clear criteria to safeguard fair
competition amongst air carriers so as to enable them to access markets in capacity-
constrained airports.

Members of LACAC (WP/99) described the process and measuresto achieve more flexible
market access in the Latin American region, including harmonization of standards for issuing
operating permits, the gradual and orderly granting of Third, Fourth and Fifth Freedom rights,
beginning at the sub-regional and regional levels, and promoting non-schedul ed operations that
do not affect scheduled services as well as regional flights between non-traditional airports.

ACI (WP/91) believed that airport operators should play aleading rolein the d ot establishment
process and overseethe efficient allocation of dotsto airlines. When slotsare allocated, airlines
should be granted usage rights to the slots but not property rights.
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ACI (WP/92) supported greater flexibility for airportsto expand capacity in atimely and cost-
effective manner to meet future traffic growth from liberalization. Speedy implementation of
the airport-related recommendations of ICAQO’ s Conference on the Economics of Airport and
Air Navigation Services (ANSConf 2000) will help provide airportswith some of the economic
and financial tools they need to increase capacity.

ACI (WP/93) concluded that noise-sensitive airports depend on a credible reduction in noise
at the source to expand capacity, and advocated more stringent aircraft noise certification
standards under ICAO Annex 16.

IATA (WP/27) stressed that the existing IATA schedule coordination providesflexible and fair
guiddinesfor dot alocation on aglobal basis, and that national or regional rules can complicate
the system, particularly if they are not compatible with the global system. The paper suggested
that any slot allocation system should respect such principles as: globally compatible; market-
driven and aimed solely at the maximum effective use of airport capacity; transparent, fair and
non-discriminatory; and simple, practical and economically sustainable.

ITF (WP/74) advocated that States should actively manage their traffic rights to ensure
reciprocity, a balance of benefits, the protection of the public interest dimension and the
participation of all Statesin the provision of air transport services. There should be no further
extension of the GATS in the air transport sector.

United States (WP/90 - information paper) provided its model “open skies’ bilatera
agreement, the Multilateral Agreement on the Liberalization of International Air Transport
among seven APEC States (the “MALIAT” or “Kona’ agreement) and the Protocol to the
“Kona' agreement as useful examples of recent liberaization instruments.

IFALPA (WP/34 - information paper) noted that wet-leases can work to the detriment of
employees of the lessee carrier, particularly where the lessor’ s wages and benefits are inferior
to those of the lessee, or wherethelabour and social laws of the lessor’ s home country provide
less protection and fewer employee rights than the laws of the lessee’s home country. The
paper therefore considered it appropriate for each State to be able to regulate the extent to
whichitsown carrierswill be permitted to enter into wet-lease arrangementswith carriersfrom
other States.

ALADA (WP/71 - information paper) recognized that it is not possible, in the medium term,
to implement radical changes to the exchange of market access rights, and believed that a
transition period which allows regiona structures of commercial negotiation should be
implemented.

2.2.2 Discussion

2221 The Conference noted that allowing States to choose their own pace and path to liberalize
market access on agradua and orderly basis has produced positive resultsin the liberalization of international
ar transport and has avoided the unfettered market access which could lead to unfair competition by dominant
carriers. Although there were certain risks, small countries which obtain liberalized access to large markets for
their airlines through “ open skies’ agreements could significantly benefit their trade and tourism sectors. It was
important to bear in mind that market access involved more than just traffic rights; there was also a need to
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liberalize capacity, pricing, non-scheduled operations, and rel ated services such as codesharing, ground handling
and computer reservation systems.

2222 There were differing views on the problem of airlines which could not exercise traffic rights
because of alack of airport dots. Some developing countries sought preference in the alocation of dotswhile
other States supported the IATA system as providing common provisions for al States. It was suggested that
the abolishment of night curfews would increase airport capacity and go along way to resolving the problem
of airlinesunableto exercisetraffic rightsat certain airports. However, thiswould create difficult environmental
problems at airports concerned. ICAO had published a study on Regulatory I mplications of the Allocation of
Flight Departureand Arrival Sotsat International Airports(Circular 282, 2001). It was suggested that ICAO
undertake afurther study which would identify ameansfor obtaining dots at airportsfor carriersthat are unable
to access the market at slot-constrained airports, taking into account Article 15 of the Convention and the
principles of transparency, non-discrimination and equal opportunity.

2.2.2.3 There was support for not extending the GATS Annex on Air Transport Services beyond the
three services presently covered, but some States saw merit in including other services as ameansto encourage
competition.

2.2.2.4 There was widespread agreement that ICAO should continue to take a leading role in
developing policy guidance on the regulation of international air transport.

2.2.3 Conclusions

2.23.1 From the documentation and ensuing discussion on the liberalization of market access under
Agenda Item 2.2, the Conference concluded that:

a) sincetheWorldwideAir Transport Conference (ATConf/4) in 1994, considerable progress
has been made in liberalization of market access, particularly at the bilateral, subregiona
and regional levels. More importantly, States have generally become more open and
receptive towards liberaization, with many adjusting their policies and practices to meet
the challenges of liberalization;

b) experience in the past decade has confirmed that the existing bilateral, regiona and
multilateral regulatory regimes based on the Chicago Convention can and do coexist, and
can each accommodate different approaches to air transport regulation. These regimes
continue to provide a viable and flexible platform for States in pursuing liberalization
according to their specific needs, objectives and circumstances. The number of “open
skies’ and other liberal agreements are evidence that these regimes have been very
effective in increasing liberalization, and the momentum should be maintained;

c) theInternational Air Services Transit Agreement (IASTA) is important for liberalization
and the operation of international air services. States should therefore be urged to pursue,
and |CA QO continueto promote, universal adherenceto and implementation of the |ASTA;

d) applying the basic GATS principle of most favoured nation (MFN) treatment to traffic
rights remains a complex and difficult issue. While there is some support to extend the
GATSAnNnex on Air Transport Services to include some so-called “ soft rights’ aswell as
some aspects of “hard rights’, thereisno global consensus on whether or how this would
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be pursued. It is dso inconclusive at this stage as to whether the GATS is an effective
option for air transport liberalization,

€) while multilateralism in commercial rights to the greatest extent possible continues to be
an objective of ICAQO, conditions are not ripe at this stage for a globa multilateral
agreement for the exchange of traffic rights. States should continueto pursueliberalization
in thisregard at their own choice and own pace, using bilateral, regional and/or multilatera
avenues as appropriate. The ICAO Template Air Services Agreements (TASAS) provide
detailed guidance on liberdization options and approaches,

f) airport congestion has not thusfar been asignificant constraint on the conclusion by States
of liberalized air services agreements. However, in liberalizing market access, due
consideration should be given to airport capacity constraints and long-term infrastructure
needs. Problems involving air carriers which are unable to exercise their entitled traffic
rights at a capacity-constrained airport may, if necessary, be addressed in the context of
discussions on the relevant air services agreements. In this regard, sympathetic
consideration should be given to the request for preferential treatment from those States
whose airportsare not slot-constrained but whose air carriers are unsuccessful in obtaining
dots a dot-constrained arports, consistent with relevant national legidation and
international obligations;

g any dot alocation system should be fair, non-discriminatory and transparent, and should
take into account the interests of al stakeholders. It should also be globaly compatible,
aimed at maximizing effective use of airport capacity, simple, practicableand economically
sustainable; and

h) 1CAO should continue to monitor closely regulatory and industry developments, develop
an inventory of States practical experience with liberalization and disseminate relevant
information to Contracting States. ICA O should also continue to keep current the existing
guidance material on the economic regulation of international air transport and develop
new guidance, as necessary, to facilitate liberalization and improve harmonization, for
example, through the TASAS.

PART Il - AIRCRAFT LEASING
2.2.4 Documentation

Secretariat (WP/9) documented the increasing importance of airport leasing in the use of
market access, describesregul atory approaches of Statesto the practice, noted potential safety
issues and meansto addressthem, and proposed amodel regulatory clause covering safety and
economic aspects of this practice.

IACA (WP/33) considered it vital that airlines be permitted the freedom to lease aircraft,
including crew or not, subject to essential safety requirements.

ITF (WP/73) recommended that States adopt a restrictive approach to leases except in cases
where issues which impact on aircraft occupants (passengers and crew) and which relate to
unlawful interference, insurance, applicability of employment legidation and the lega
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jurisdiction applicable arefully resolved in amanner that affordsthe highest level of safety and
of protection to aircraft occupants. The exercise of traffic rights which have not been
designated or authorized should be prohibited.

2.2.5 Discussion

2.25.1 Leasingwas regarded as providing flexibility and benefitsto airlinesin all States although there
were concerns about airlines with a high proportion of wet-leased (with crew, normally from another airling)
aircraft and the possibility of blurring the clear line of responsibility for safety and security. Agreements under
Article 83 bis of the Chicago Convention on the lease, charter and interchange of aircraft, or through the
bilateral air services agreement could address some safety concerns. It was also necessary to ensure that wet-
leasing did not result in an airline using traffic rights for which it was not authorized.

2.25.2 Therewassupport in principlefor themodel clause onleasing proposed inthe Secretariat paper
WP/9, dthough it should be clear that this was for the optional use of States at their discretion and certain
aspects should be clarified.

2.2.6 Conclusions

2.26.1 From the documentation and ensuing discussion on aircraft leasing under Agendaltem 2.2, the
Conference concluded that:

a) leasing (both wet and dry) offers considerable benefits to air carriers, enables expanded
and more flexible air services and provides opportunities for the establishment of new
carriers. However, it aso raises economic and safety regulatory issues which need to be
addressed;

b) States should, where necessary, review their regulatory responses to the use of leased
aircraft in international services to and from their territory, and should ensure clear
responsibility for safety oversight and compliance with minimum safety standards, whether
through the inclusion of appropriate provisionsintheir air services arrangements or by the
establishment of agreements pursuant to Article 83 bis of the Chicago Convention. Inthis
regard, ICAO Guidance on the Implementation of Article 83 his of the Convention on
International Civil Aviation (Circular 295, 2003) may be used; and

¢) ICAO should make availableto Contracting States, as an option for use at their discretion,
the model clause on leasing proposed by the Secretariat after amendment and the addition
of explanatory notes to:
i) clarify the meaning of “appropriate authority”;
i) make aclear distinction with respect to “wet” leased and “dry” leased aircraft; and

i) take into account short-term, ad hoc wet-leases.

PART 11l - AIR CARGO
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2.2.7 Documentation

Secretariat (WP/10) addressed the distinctive features of international air cargo and its
regulatory treatment by States, discussed the need for regulatory change and proposes
measures including a proposed annex on air cargo services for greater liberalization of this
sector.

India (WP/86) highlighted the measures taken by Indiain unilaterally liberalizing air cargo
operations, and on the basis of its experience, commended this approach to other States for
this aviation sector.

Republic of Korea (WP/100) underlined the necessity for a balanced liberdization of air
cargo services with the Third and Fourth Freedom traffic rights included initially. If the Fifth
and Seventh Freedom traffic rightsareto beliberalized in the cargo sector, the Eighth Freedom
should also be included for balance between/among the States involved.

Singapore (WP/38) highlighted the benefits of the liberaization of airfreight services and
proposed a phased multilateral or plurilateral approach with three elements. 1) designated
carriers would exercise Third through the Seventh Freedoms of the air for al cargo services
operated on a scheduled or non-scheduled basis; 2) non-discriminatory treatment of carriers
with respect to access to ground facilities, clearance and other services with cooperative
arrangements such as codesharing; and 3) adefinitive timeline for the phased and progressive
multilaterd liberalization of air freight taking into account the varying conditions and levels of
development of the various economies. This multilateral air freight liberalization could be
achieved independently of the liberalization of passenger services.

United States (WP/49) noting that many air service agreements do not accord air cargo the
commercial and operational flexibility to meet user demand in the manner achieved by “open
skies’ agreements, is prepared to pursue air cargo liberalization separately from passenger
liberaization where it does not inhibit liberalization of the passenger sector. The imposition
of restrictions such as night curfews has a particularly adverse affect on air cargo and States
should refrain from such actions as afirst resort, but rather implement the balanced approach
to noise management contained in Assembly Resolution A33-7.

53 African States (WP/79) believed any liberalization process in cargo should take account
of the redlities in economies, resources, size and competitiveness of African airlines and be
marked by gradual, progressive, orderly and safeguarded change, differentiation between
combined, air cargo and integrated carriers, liberalization of combined cargo and passenger
servicesto follow the same principles as passenger services and complete global liberalization
of al cargo and specialized cargo operations.

ACI (WP/94) advocated the liberaization of the air cargo market to encourage the optimum
use of airport and airspace capacity and to stimulate world trade and job creation by permitting
market forces to determine flows of cargo in the interdependent global marketplace.

TIACA (WP/83) believed that al cargo liberalization should be pursued on a fast track,
independently of proposalsto liberalize passenger services because it represents a different set
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of economics from passenger services and can have positive benefits for the world economy.
Combination carriers should always be accorded the right to carry cargo with passengers.

ICC (WP/36 - information paper) noting that the overall liberalization of air transport may be
along-term objective, advocated an agreement covering air cargo services in the short term.
A successful air cargo agreement could possibly pave the way to the liberaization of the air
transport sector, but will require all interested parties to pursue it at national, regiona and
international levels.

OECD Secretariat (WP/59 - information paper) provided information on an extensive study
by the OECD Secretariat on reforming the regulation of air cargo services with its
comprehensive air cargo liberalization package for use bilaterally and multilaterally.

2.2.8 Discussion

2.28.1 Although there was widespread support for the liberalization of air cargo services proposed in
the Secretariat paper WP/10, including measures related to all cargo services, there were concerns that greater
liberalization for all cargo services could adversely affect combination services (passengers and cargo). There
was also a view that “open skies” agreements were the best means of liberalizing air cargo services.

2.2.8.2 There were differing views on the value of unilateral liberalization of air cargo; and although
several States had already done so, there were fears thiswould cause confusion in the liberalization process and
some States preferred to pursue liberalization using the bilateral framework to ensure reciprocity.

2.2.8.3 Therewasaneed to modify the proposed annex on air cargo servicesto takeinto account cases
where an all cargo airline may not be permitted to operate other modal transport services directly, caseswhere
carriers may have to file cargo tariffs and cases where airlines operating cargo services may not be able to sdlf
handle because of physical constraintsresulting from considerations of airport safety and security. It was agreed
that meeting safety and security requirements was an important aspect of the liberalization of air cargo and for
that purpose States could rely on the appropriate ICAO SARPs as well as bilateral, regiona and multilateral
agreements.

2.2.8.4 It was suggested that ICAO provide information on the experience of States in air cargo
liberalization.

2.2.9 Conclusions

2.29.1 From the documentation and ensuing discussion on air cargo under Agenda ltem 2.2, the
Conference concluded that:

a) ar cargo, and in particular al cargo operations, should be considered for accelerated
liberalization and regulatory reform in view of its distinct features, the nature of the air
cargo industry and the potentia trade and economic development benefits possible from
such reform;

b) States should consider the possihility of liberalizing al cargo services using one or more
of the following:
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i) unilatera liberalization of market access for al cargo services without bilatera
reciprocity or negotiation;

ii) liberdizing all cargo services through bilateral agreements and negotiations to
ensure reciprocity; and

iii) usng a multilatera/plurilateral approach for the liberdization of al cargo
services.

2.29.2 The Conference agreed that States should give consideration to the following model clause as
an option for use at their discretion in air services agreements.

ANNEX ON AIR CARGO SERVICES
The Parties agree that:
1. Every designated airline when engaged in the international transport of air cargo:

a) shall be accorded non-discriminatory treatment with respect to access to facilities for
cargo clearance, handling, storage, and facilitation;

b) subject to local laws and regulations may use and/or operate directly other modes of
transport;

¢) may use leased aircraft, provided that such operation complies with the equivalent
safety and security standards applied to other aircraft of designated airlines;

d) may enter into cooperative arrangements with other air carriers including, but not
limited to, codesharing, blocked spaced, and interlining; and

€) may determine its own cargo tariffs which may be required to be filed with the
aeronautical authorities of either (any) Party.

2. In addition to the rights in paragraph 1 above, every designated airline when engaged in
all cargo transportation as scheduled or non-schedul ed services may provide such services
to and from the territory of each (any) Party, without restriction asto freguency, capacity,
routing, type of aircraft, and origin or destination of cargo.



32 Report on Agenda Item 2.3

Agendaltem 2. Examination of key regulatory issuesin liberalization
2.3. Fair competition and safeguards

Note - Consideration of this Item was divided into two parts: 1) Safeguards to ensure fair competition, and
2) Sustainability and participation.

PART | - SAFEGUARDS TO ENSURE FAIR COMPETITION
2.3.1 Documentation

Secretariat (WP/11) examined the issue of how to ensure fair competition in a liberalizing
environment, and believed that appropriate safeguard measures are needed during the
transition. Such measures may include progressive introduction of liberalization, genera
competition laws, and/or aviation-specific safeguards. The paper a so presented a proposal for
aregulatory arrangement in the form of amodel clausein air services agreementswhich States
may use as an additional means to identify, prevent and eliminate anti-competitive abuses.

Georgia (WPs/40 and 42) presented its views on a need for phased liberalization in tariff
regulation, and on aneed to assist weak airlinesin devel oping countriesthrough comprehensive
commercial agreements.

Pakistan (WP/56) believed that effective measures to ensure meaningful participation should
be in place before liberaization, and that a mechanism for maintaining healthy competition
needs to be developed. The paper recommended that the Conference define criteria for
determining what is capacity dumping or insufficiency.

United States (WP/47) believed that one of the most effective curbs on anti-competitive
behaviour is operation of normal, undistorted market forces, and effective mechanisms are
aready in place, including general competition law, appropriate transition arrangements and
other provisionsof bilateral air servicesagreements. It saw no need to devel op a sector-specific
safeguard mechanisms for international air transport.

53 African States (WP/87) highlighted fair competition mechanisms being instituted in Africa
to enable the continent to participate fully in air transportation, and expressed its concurrence
with the conclusions and the proposed model clause in WP/11.

Members of ACAC (WP/70) recognized the importance for a system that guarantees fair
competition in a liberalized environment and the need for a code of conduct and a dispute
settlement mechanism, and suggested that ICAO update the code of conduct and safeguards
related to fair competition and develop a dispute settlement mechanism for inclusion in the
TASAS.

Members of LACAC (WP/99) presented, inter alia, their position on competition and
safeguards, and believed that there should be safeguards to ensure fair and equitable
competition opportunitiesfor the provision of air transport servicesin theliberalization process.
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IATA (WP/28) emphasized the importance of and the need to maintain the IATA multilateral
interline system and called on States to support the system and avoid its fragmentation.

ALADA (WP/71 - information paper) noted the LACAC position on thisissue, and considered
it necessary to reach an international agreement for application of competition laws so as to
avoid lega uncertainty in the light of the new open competition scenarios.

2.3.2 Discussion

2321 There was awide range of views on the need for a safeguard to ensure fair competition when
States undertook the liberalization of air transport services. In one view existing competition law was adequate
for thistask, but, in this connection, it was pointed out that not all States had competition laws, and moreover,
there were differences in States understanding and application of such laws. Predetermination of capacity and
double approva of tariffs along with other ex ante and ex post measures were offered as a means to prevent
anti-competitive actions but there were concerns that this approach would nullify the benefits of liberalization.
Furthermore, a detailed prescriptive list of what might congtitute anti-competitive behaviour was not regarded
asagood idea. Previous effortsto quantify termsinvol ved in defining anti-competitive actions such as predatory
pricing and capacity dumping had proved unsuccessful and it was pointed out that what might constitute unfair
competition in one market may be acceptable competition in another one.

2.3.2.2 Nevertheless, asubstantial number of devel oping States, citing theimbalanceintheir economies
and airlines vis-a-vis those of developed States, saw a need for an aviation mechanism to ensure fair
competition and safeguard their effective and sustained participation in international air transport. There was
strong support for the mechani sm proposed in the Secretariat paper WP/11. However, care should betaken that
this safeguard mechanism is not used to frustrate liberalization or result in pre-liberalization practices such as
the predetermination of capacity.

2.3.2.3 Therewas aso support for acode of conduct for fair competition which would rely on general
principles. In this connection, it was noted that the Air Transport Regulation Panel had previously addressed
this issue.

2.3.2.4 Therewassupport for maintaining IATA’ sgloba multilateral interline system athough theview
was expressed that the increase in number and operations of low-cost air carriers and airline alliances appeared
to undermineindustry support for thisprogram which enjoyed aprivileged placein theinternational community.
It was pointed out, however, that the number of airlines participating in the interline system remains high and
efforts were being made to make it more efficient.

2.3.3 Conclusions

2.33.1 From the documentation and the ensuing discussion on safeguards to ensure fair competition
under Agenda Item 2.3, the Conference concluded that:

a) liberdization must be accompanied by appropriate safeguard measures to ensure fair
competition, and effective and sustained participation of all States. Such measures should
be anintegral part of the liberalization process and aliving tool corresponding to the needs
and stages of liberalization. Such measures may include progressive introduction of
liberalization, general competition laws, and/or aviation-specific safeguards;
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b)

d)

f)

while general competition laws may be an effective tool in many cases, given the
differences in competition regimes, the differing stages of liberalization among States and
the digtinct regulatory framework for international air transport, there may be a need for
aviation-specific safeguardsto prevent and diminate unfair competitionininternational air
transport. Thismay be done by means of an agreed set of anti-competitive practiceswhich
can be used, and if necessary modified or added to, by States as indications to trigger
necessary regulatory action;

in cases where national competition laws are applied to international air transport, care
should be taken to avoid unilateral action. In dealing with competition issues involving
foreign ar carriers, States should give due consideration to the concerns of other States
involved. In this context, cooperation between or among States, especially between or
among competition authorities, and between such authorities and aviation authorities, has
proved useful in facilitating liberalization and avoiding conflicts;

harmoni zation of different competition regimes continuesto beamajor challenge. In cases
where disputes arise from the use of aviation-specific safeguards or the application of
competition laws, States should seek to resolve their disputes through the consultation and
dispute settlement mechanismsavailable under relevant air services agreements, and inthe
case of the latter, by making use of the existing ICAO guidance on competition laws
contained in Policy and Guidance Material on the Economic Regulation of I nternational
Air Transport (Doc 9587, 1999);

the extraterritorial application of national competition laws can affect cooperative
arrangements regarded by many as essential for the efficiency, regularity and viability of
international air transport, certain forms of which benefit both usersand air carriersalike.
Consequently, where antitrust or competition laws apply to such arrangements, decisions
should take into account the need for inter-carrier cooperation, including interlining, to
continue where they benefit users and air carriers; and

ICAO should continue to monitor developments in this area, and update its guidance
material on competition and safeguards, where necessary and in light of the evolution of
liberalization.

2.3.3.2 The Conference agreed that States should give consideration to the following model clause as
an option for use at their discretion in air services agreements:

“Safeguards against anti-competitive practices

1. ThePartiesagreethat thefollowing airline practices may beregarded as possible unfair competitive
practices which may merit closer examination:

a)

b)

c)

charging fares and rates on routes at levels which are, in the aggregate, insufficient to
cover the costs of providing the services to which they relate;

the addition of excessive capacity or frequency of service;

the practices in question are sustained rather than temporary;



Report on Agenda Item 2.3 35

d) the practices in question have a serious negative economic effect on, or cause
significant damage to, another airline;

€) the practices in question reflect an apparent intent or have the probable effect, of
crippling, excluding or driving another airline from the market; and

f) behaviour indicating an abuse of dominant position on the route.

2. If the aeronautical authorities of one Party consider that an operation or operations intended or
conducted by the designated airline of the other Party may constitute unfair competitive behaviour
inaccordancewith theindicatorslisted in paragraph 1, they may request consultation in accordance
with Article _ (Consultation) with a view to resolving the problem. Any such request shall be
accompanied by notice of the reasonsfor the request, and the consultation shall begin within 15 days
of the request.

3. If the Partiesfail to reach aresolution of the problemthrough consultations, either Party may invoke
the dispute resolution mechanism under Article __ (Settlement of disputes) to resolve the dispute.”

PART Il - SUSTAINABILITY AND PARTICIPATION
2.3.4 Documentation

Secretariat (WP/12) addressed, in the context of fair competition and safeguards, the issue
of sustainability of air carriers and assurance of services, including the provision of State
ads/subsidies. It concluded, inter alia, that States should ensure that State aids/subsidies for
the purpose of restructuring of air carriers and assurance of services do not adversely impact
on competition by taking transparent and effective measures. The paper also discussed
regulatory measuresto ensure the effective and sustained participation of devel oping countries
in international air transport, and proposed a regulatory arrangement on participation and
preferential measures in the form of a framework for a“ Transition Annex”.

53 African States (WP/82) reiterated the need for preferential measures on a non-reciprocal
basis for developing countries as adopted by the 32nd Assembly. The paper pointed out that
the situation in devel oping countries has till not improved despite the significant devel opments
of air transport, and thus proposed that | CAO develop amodel clause on preferential measures
to facilitate their implementation.

2.3.5 Discussion

2.35.1 There was support for reaffirming the validity of preferential measures. There was also broad
support for the measures to ensure sustained participation in air transport proposed in the Secretariat paper
WP/12, dthough the view was expressed that there was no need for the “Transition Annex” if the existing
bilateral agreement or its route schedule could be changed to achieve the same ends.

2.35.2 State aids to airlines, which were transparent and did not distort competition, were regarded
as acceptable means to sustain participation in international air transport. In view of the importance of tourism
to the less devel oped countries, it was suggested that subsidized air services for essential tourism devel opment
routes, similar to the essential air servicesor publicinterest routesin developed countries, would be appropriate.



36

Report on Agenda Item 2.3

2.3.6 Conclusions

2.3.6.1 From the documentation and ensuing discussion on sustainability and participation under
Agenda Item 2.3, the Conference concluded that:

a)

b)

d)

in asituation of transition to liberalization or even in an aready-liberadized market, States
may wish to continue providing some form of assistanceto their airlinesin order to ensure
sustainability of the air transport industry and to address their legitimate concerns relating
to assurance of services. However, States should bear in mind that provision of State
aids/subsidies which confer benefits on national air carriers but are not available to
competitors in the same market may distort trade in international air services and may
congtitute unfair competitive practices;

because of the lack of an acceptable quantification method and the existence of various
non-monetary measures, it is very difficult to estimate accurately the full scale of State
assistance and theimpact of specific State assistance on competition. Given thisdifficulty,
States should recognize that any actions against foreign airlines which receive State
aids/subsidies might lead to retaliatory action by the affected State and hamper the ongoing
liberalization of international air transport;

there may be some instances where State assistance can produce economic and/or social
benefits in terms of restructuring of air carriers and assurance of services. Even in such
special cases, however, States should take transparent and effective measures
accompanied by clear criteria and methodology to ensure that aids/subsidies do not
adversely impact on competition in the marketplace;

States should consider the possibility of identifying and permitting assi stance for essential
service on specified routes of apublic service natureintheir air transport rel ationships; and

to ensure the effective and sustained participation of devel oping countries and to facilitate
the liberalization process, States should take into consideration in their air transport
relationships the interests and needs of States with less-competitive air carriers and,
wherever appropriate, grant preferential and participation measures. Such measures may
be incorporated in the “ Transition Annex” in their air services agreements.

2.3.6.2 The Conference agreed that States should give consideration to the following regulatory
arrangement, intheform of aframework for a“ Transition Annex” together with explanatory notes as an option
for use at their discretion in air services agreements.

TRANSI TION ANNEX*

The following transitional measures shall expire on (date), or such earlier date, as is agreed upon by the

Parties:

1. Notwithstanding the provisions of Article __ (or Annex __ ), the designated airline (or
airlines) of Party A (or each Party) may (shall) ....
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2. Notwithstanding the provisions of Article __ (or Annex __ ), the designated airline (or
airlines) of Party A (or each Party) may (shall) ... as follows:

a) From (date) through (date), ...; and
b) From (date) through (date), ....

3. Notwithstanding the provisions of Article___ (or Annex ), the following provisions shall
govern ....

*Explanatory Notes

a)

b)

The first clause would be used when a particular Article (or Annex) would not take effect
immediately but beimplemented in alimited way during the transition period. The second
clause would be similar to the first clause but with phase in periods. The third clause
would be used when an Article (or Annex) would not take effect immediately and a
different scheme would be applied during the transition period; and

The following is an indicative list in the form of aframework for a Transition Annex, for
Statesto use at their discretion in bilateral, regiona or plurilateral air services agreements:
the number of designated airlines, ownership and control criteria, capacity and frequency,
routes and traffic rights, codesharing, charter operations, intermodal services, tariffs, dot
alocation and “doing business” matters such as ground handling. The language in the
Annex is a framework, into which the Parties would need to agree on the terms and
wording. ICAO Doc 9587 contains material on possible participation and preferentia
measures.
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Agendaltem 2. Examination of key regulatory issuesin liberalization
2.4: Consumer interests

2.4.1 Documentation

Secretariat (WP/13) reviewed recent developments in consumer interest issues, particularly
asregardsair passenger rights, and discussed various options availablefor Statesand the airline
industry in responding to these issues, i.e. competitive responses, voluntary commitments and
regulatory measures. The paper also raised issues associated with varying regulatory regimes
(including the contract regime applying to airlines), and concluded that ICAO’ smonitoring role
and dissemination of information on this subject could facilitate the broader harmonization
process.

Georgia (WP/41) called for a development of “ Convention on the Rights of the Passenger”,
where the basic rights of the passenger would be reflected in a unified form.

Cuba (WP/53) recognized that air transport has the nature of a public service and thusit is
necessary to protect the interests of passengers within the context of liberalization, and
recommended measures for the protection of passengersrelated, inter alia, to airlinetickets,
computer reservation systems, codesharing, insurance and airport activities.

Pakistan (WP/57) recognized that ICAO had developed guidance material for condition of
carriage, which could be extended globally for use as required by States for their airlines and
service providers.

Members of ACAC (WP/63) emphasized the need for standardized regulations in all
Contracting States so that consumer interests are protected on the basis of ICAO provisions
The paper also described a number of negative aspects, which have an adverse effect on
passengers and require more attention.

Membersof LACAC (WP/99) highlighted its Recommendation A14-2 “User rights’ and A15-
7 “Customer service and total quality criteria and guidelines’, which were adopted by the
member States in order to offer the necessary protection of the user rights and to obtain an
optimum air transport and airport services.

ACI (WP/95) described its main policies and actions aimed to protect the interests of
passengers, and urged States to implement ICAO Annex 9 - Fecilitation SARPs concerning
passenger facilitation as soon as possible, protect passengers interests and encourage air
transport liberalization.

IACA (WP/33) urged States to be fully aware of the differences, both legaly and
operationally, between scheduled flights and charter flights, and act accordingly. The paper
stressed the importance of enhancing competition, which creates opportunities for the
consumers to make their own choice, rather than strengthen the consumer’s position by
burdening the airlines through an increase in costs. Any regulatory measures should be fully
justified and proportionate.
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Members of ECAC and EU (WP/69 - information paper) provided information on the
Passenger Rights Commitments developed by airline and airport organizations under the
auspices of ECAC and EU.

2.4.2 Discussion

24.2.1 It was noted that there were differences in approach to consumer rights and protection. For
example, States which considered air transport as unquestionably a public service had a tendency to rely on
regulatory measures, other States which considered air transport primarily acommercial activity tended to rely
on competition and, at least initidly, voluntary air carrier measures supplemented as necessary with regulatory
measures to respect consumer rights.

2.4.2.2 Attention was drawn to the fact that low-fare airlines offer products with lower prices and
corresponding benefits and this should be reflected in consumer protection measures. It is important for
information on terms and conditions to be clearly made available to the consumer.

2.4.2.3 There was support for the conclusions in the Secretariat paper WP/13. It was suggested that
European rulesto protect the consumer could prove useful in future work on this subject and that consideration
could be given to extending globally ICAQO’s guidance material for condition of carriage. It was also suggested
that ICAO prepare guidance material on air carrier obligations vis-a-vis the consumer.

2.4.2.4 The Conference noted the view that the implementation of SARPs concerning passenger
facilitation would protect passengers interests and encourage air transport liberalization.

2.4.3 Conclusions

24.3.1 From the documentati on and ensuing discussion on consumer interestsunder Agendaltem 2.4,
the Conference concluded that:

a) asapremisein addressing consumer interests issues, States need to carefully examine
what elements of consumer interestsin service quality have adequately been dealt with by
the current commercial practices of airlines (and service providersif applicable) and what
elements need to be handled by the regulatory and/or voluntary commitment approaches;

b) States need to strike the right balance between voluntary commitments and regul atory
measures, whenever the government intervention is considered necessary to improve
service quality. States should rely generally and initially on voluntary commitments
undertaken by airlines (and service providers), and when voluntary commitments are not
sufficient, consider regulatory measures;

" Secretariat note. — The following indicative lists, together with airlines’ conditions of contract/carriage, could serve as checklists of
many of the consumer interest subjects States may wish to monitor: 1) availabilities of lower fares including fares at Web site; 2)
reservation, ticketing and refund rules; 3) advertisements; 4) airline's commercial and operationa conditions; 5) check-in procedures,
6) handling of and compensation for flight delays, cancellation and denied boarding; 7) baggage handling and liability; 8) operationa
performance disclosure such as on-time performance and complaints; and 9) assistance for the disabled and special-needs passengers
(i.e. people with reduced mobility). The revised ICAO Doc 9626 will refer to these subjects.
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c)

d)

in implementing new regulatory measures, States should minimize the unnecessary
differences in the content and application of regulations. Efforts to minimize differences
would avoid any potential legal uncertainty that could arise from the extra-territorial
application of national laws, without diminishing the scope for competition and hampering
the operating standards and procedures for interlining; and

ICAO should continue to monitor developments regarding voluntary commitmentsto and
government regulation of consumer interests with aview to providing useful information
to States to assist in the harmonization process. Such monitoring should, in due course,
enable ICAO to decide whether some form of action at multilateral level, such as the
eventual development of a global code of conduct, is feasible or necessary to ensure
harmonization of regulatory measures.
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Agendaltem 2. Examination of key regulatory issuesin liberalization

251

2.5: Product distribution

Documentation

Secretariat (WP/14) reviewed therapid and fundamental changesin theareaof airline product
distribution, and discussed recent industry and regulatory developments, focussing on
computer reservation systems (CRSs) and the internet. The paper addressed the issue of
regulatory responses to developments of the internet, which have implications for consumer
protection, industry competition and participation. It al so assessed the applicability of the|CAO
Code of Conduct for the Regulation and Operation of CRSs, and suggested that the ICAO
CRS Code aready potentialy applied to theinternet though there exist severa instancesit had
no applicable provisions.

Pakistan (WP/57) declared that non-discriminatory treatment in CRSs was important for all
airlines, and stressed that carriers from developing countries should receive fair and equal
treatment in CRS in foreign markets.

53 African States (WP/77) stressed the need for continued regulation of CRSs despite the
current development in airline product distribution. The paper aso highlighted that
development in internet technology was still at an early stage and that many airlines in
developing countries were constrained from benefiting from such devel opments.

Members of ACAC (WP/62) reviewed the issue of airline product distribution and the
removal of all restrictionsimposed by certain States on the direct sale of airline productsin the
light of the current developments in the sale and marketing of air transport services via the
internet and CRSs. The paper also emphasi zed the need to ensure neutrality of system vendors
and to protect consumers in interlining and codesharing arrangements, including compliance
with ICAO guidance materia in CRSs.

Membersof ACAC (WP/107) expressed concerns about some regul atory approachestowards
the amendments of the current CRS codes, which would lead to discrimination among airlines
and hinder fair competition. The paper also proposed the collective purchase of the market
information datatapes and that a proper definition be given to theword “ group” so that smaller
airlines could access the same information obtained by larger airlines.

Members of LACAC (WP/99) stressed that States should use the ICAO CRS Code and
introduce a model clause on CRSs in their bilateral and multilateral air services agreements.
The paper also asked Statesto post airlines' fares electronically on the internet, through which
all users can easily obtain the fare information.

ALADA (WP/71 - information paper) recommended treating specia “doing business’ issues
related to CRS as tools for the distribution of air transport, considering application of the so-
called nationa treatment among the regional group under the General Agreement on Tariffs
and Trade (GATT).
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2.5.2 Discussion

2521 Therewasbroad support for the conclusionsin the Secretariat paper WP/14. Since some States
(and one group of States) have been reviewing the existing national and regional CRS codes/rulesto addressthe
issue of the newly-devel oped el ectronic technologies including internet, ICAO’ s continued monitoring on this
issue was considered necessary.

2522 The Conference noted that the development in internet technology was not evenly distributed
and many airlines in devel oping countries have not yet benefited from such developments. Particular concern
was expressed about potential negative effects on fair competition by the inaccessibility of the market
information data tapes and by amending the principles of the existing CRS codes/rules. It wasthereforefelt that
regulation of CRSs was till necessary in order to ensure fair and equal treatment, neutrality, easy-access and
transparency and to avoid any discrimination. A concern was also raised about unilateral measuresimposed by
other States, which prohibit the participation of the carriersin CRSs.

2523 The view was expressed that costs of CRS fees have driven airlinesto use anew distribution
channd, the internet, which would have an implication for travel agents. Although the current CRS codes/rules
do not specifically regulate theinternet, it was suggested that States could apply generic competition lawsto the
internet.

2.5.3 Conclusions

253.1 From the documentation and ensuing discussion on product distribution under Agendaltem 2.5,
the Conference concluded that:

a) the principles of ICAO Code of Conduct for the Regulation and Operation of Computer
Reservation Systems (CRSs) should be considered as the reference framework for the
regulation of CRSsin Contracting States or any other code of conduct of aregional nature.
States should bear in mind that amendments of such regulations or codes of conduct do
not undermine the principles of transparency, accessibility and non-discrimination;

b) whilethereexist several instanceswherethe | CAO CRS Code hasno applicable provisions
as aresult of industry or regulatory changes, the scope of application of the ICAO CRS
Code already potentially applies to the internet, and States may take this up at their
discretion according to their particular circumstances;

c) Statesshould consider the need to ensure that internet-based systems provide consumers
with comprehensive and non-deceptive information and airlines with a comparable
opportunity to use these new systems as they have with conventional global CRSs, where
necessary; and
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d) athoughitisnot yet clear whether new regulations covering airline product distribution
through the internet should be adopted, some States have been actively examining this
issue under the existing CRS rules/regulations, consumer protection laws and competition
laws. ICAO should continue monitoring developments closely and disseminating
information on this issue, and keep the effectiveness of the ICAO CRS Code under
review.
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Agendaltem 2. Examination of key regulatory issuesin liberalization
2.6. Dispute resolution

2.6.1 Documentation

Secretariat (WP/15) addressed the need for an efficient and expeditious dispute settlement
mechanism that can deal with different kinds of disputes arising, in aliberalized environment,
at the bilateral and regional/plurilateral levels. The paper proposed as an option, amodel clause
for amediation mechanism, additional to the traditional consultation and arbitration processes
which builds on ICAO’s previous work and which does not affect the right of the parties to
have access to other dispute mechanisms within the air services agreement framework,
including competition laws.

Pakistan (WP/57) pointed out that the dispute mechanism requires further devel opment and
expressed the need for a fool-proof mechanism that addresses the concerns of developing
States and which includes specific criteria for the selection of the dispute panel of experts.

53 African States (WP/78) highlighted the dispute mechanisms being developed in Africato
allow mediation and an expeditious settlement of conflicts. The paper aso pointed out to the
need for a globa approach to resolving disputes arising from increased competition and
suggested the adoption of the proposed model clause on dispute resolution as presented in
WP/15.

IATA (WP/29) recognized that theliberalization of air transport has consequencesfor thetype
of disputes and parties involved and that the traditional consultation and arbitration processes
may not be suitable. The paper proposed an expedited process using a mediator or dispute
settlement panel working to a fixed timetable, with the parties agreeing on clear criteriato
implement decisions of amediator/panel and to accept the possibility of proportiona counter-
measures in the event of non-implementation of a panel finding.

ALADA (WP/71 - information paper) indicated the need to study alternative dispute resolution
mechanisms within Aeronautical Law as they are essentia for the regiona integration of all
countries.

2.6.2 Discussion

2.6.2.1 Therewas broad support for themodel clause on adispute settlement mechanism, as proposed
in the Secretariat paper WP/15. The clause was seen as an option for States to resolve disputes in a more
efficient and expeditious manner. Such an intermediate mechani sm between lengthy consultationsand expensive
arbitration would benefit States moving towards liberalization of their air services and would intill confidence
in the process. The mechanism should be broad enough to include the full range of disputes that might arise
from aliberalized environment.

2.6.2.2 The view was expressed that parties should make an effort to implement the decision of the
mediator or panel and that one should not over-estimate the benefits nor ignore possi ble negative aspects of the
mechanism. However, the Conference felt that, in order to be effective, the mediation should encourage parties
to commit to implementing any decisions reached, unless the process is used for fact finding.
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2.6.2.3 Some concern was expressed regarding the timeframes indicated in the proposed mechanism
which may seem inappropriate to resolve somekind of disputes, such assituationsinvolving safety and security
matters, in atimely manner. It was also recognized that the setting of time limits on the implementation of the
decision may avoid potential abuses.

2.6.3 Conclusions

2.6.3.1 From the documentation and ensuing discussion on dispute resolution under Agendaltem 2.6,
the Conference concluded that:

a) inaliberalized environment, different kinds of disputes may arise as aresult of increased
competition and new market forces and, therefore, there is a need for States to resolve
such disputes in a more efficient and expeditious manner; and

b) States and the air transport industry need a dispute mechanism that:

i) indills trust and is supportive of safeguarded liberalization and participation by
developing States,

i) iscustomized to the particular circumstances of international air transport operations
and competitive activity;

iii) ensures that the interests of third parties directly affected by a dispute can be taken
into account; and

iv) as regards interested parties directly affected by the dispute, is transparent and
provides access to relevant information in atimely and efficient manner.

2.6.3.2 The Conference agreed that States should give consideration to the following model clause as
an option for use at their discretion in air services agreements.

“Article X: Settlement of disputes

X. Any dispute which cannot be resolved by consultations, may at the request of either
[any] Party to the agreement be submitted to a mediator or a dispute settlement panel. Such
amediator or panel may be used for mediation, deter mination of the substance of the dispute
or to recommend a remedy or resolution of the dispute.

X. The Parties shall agree in advance on the terms of reference of the mediator or of
the panel, the guiding principles or criteria and the terms of access to the mediator or the
panel. They shall also consider, if necessary, providing for an interim relief and the
possibility for the participation of any Party that may be directly affected by the dispute,
bearing in mind the objective and need for a simple, responsive and expeditious process.

X. A mediator or the members of a panel may be appointed from a roster of suitably
gualified aviation experts maintained by | CAO. The selection of the expert or experts shall
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be completed within fifteen (15) days of receipt of the request for submission to a mediator
or to a panel. If the Parties fail to agree on the selection of an expert or experts, the
selection may be referred to the President of the Council of ICAO. Any expert used for this
mechanism should be adequately qualified in the general subject matter of the dispute.

X. A mediation should be completed within sixty (60) days of engagement of the
mediator or the panel and any deter minationincluding, if applicable, any recommendations,
should be rendered within sixty (60) days of engagement of the expert or experts. The Parties
may agree in advance that the mediator or the panel may grant interim relief to the
complainant, if requested, in which case a determination shall be made initially.

X. The Parties shall cooperate in good faith to advance the mediation and be bound
by any decision or determination of the mediator or the panel, unless otherwise agreed. If
the Parties agreein advanceto request only a deter mination of the facts, they shall usethose
facts for resolution of the dispute.

X. The costs of this mechanism shall be estimated upon initiation and apportioned
equally, but with the possibility of re-apportionment under the final decision.

X. The mechanism is without prejudice to the continuing use of the consultation
process, the subsequent use of arbitration, or Termination under Article _."
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Agendaltem 2. Examination of key regulatory issuesin liberalization
2.7: Transparency

2.7.1 Documentation

Secretariat (WP/16) emphasized theimportance of transparency ininternational air transport,
particularly in aliberalized environment; noted that transparency is afundamental principle of
the Chicago Convention whereby Article 83 establishes the obligation for States to register
“forthwith”with the Council their aeronautical agreements and arrangements and explained
several problems with respect thereto. As a means to improve the registration of agreements
with the Organization, amodel clause specifying which State was responsible for registration
and that it be accomplished upon signature was proposed.

Pakistan (WP/57) considered that the nature of the confidential Memorandaof Understanding
(MOUs) did not enhance transparency and expressed doubts about progress in this area.

United States (WP/46) believed that transparency in national and regiona regulatory
procedures dealing with international civil aviation was an essential eement intheliberdization
process and promoted afair and equal opportunity to compete. States should adopt and apply
transparency principles such as those in the APEC Transparency Standards which aim to
ensure that States' regulations, procedures and administrative rulings are publicly and widely
disseminated and that interested parties are informed and have the opportunity to participate
in administrative proceedings affecting their interests.

Members of LACAC (WP/99) believed that States should fully apply Article 83 of the
Convention and explained that, within the framework of LACAC, the collection and
dissemination of information on agreements was an on-going task which facilitated a constant
review of the instruments related to the status of international air transport.

2.7.2 Discussion

2.7.2.1 The Conference recognized the importance of promoting and enhancing transparency in a
liberalized environment and the obligation of Statesto register their air services agreements under Article 83 of
the Chicago Convention. With regard to the proposed model clause in the Secretariat paper WP/16, the
Conference recognized the need to identify the party responsible for registration. However, the formulain the
proposed model clause for registration at the time of signature may not be consistent with some States

congtitutional requirements for the ratification and entry into force of agreements. This prevented them from
registering agreements until that process had been completed.

2.7.2.2 It was recognized that making the texts of registered agreements available viathe ICAO Web
site would improve transparency but it would be a time-consuming undertaking. It was also considered useful
if ICAQO could inform Contracting States of official national Web sites containing air services agreements and
other related information.
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2.7.3 Conclusions

2.7.3.1 From the documentation and ensuing discussion on transparency under Agendaltem 2.7, the
Conference concluded that:

a) transparency should be regarded as an objective to be pursued within the regulatory
framework and as an essential element in the liberalization process. States and interested
parties in the regulatory system benefit from improved transparency;

b) in view of the ongoing liberalization in international air transport and the need to enable
ICAO to fulfill its primary role in developing policy guidance, a number of approaches
involving States can be used to render the regulatory regime more transparent, including
the following:

i) States should register with ICAO any unregistered air services agreement in
accordance with their obligation under Article 83 of the Chicago Convention;

ii) States should, as a matter of priority, review their interna procedures and, pursuant
to their obligations under Article 83, should develop practical meansto improve their
registration process. States may consider attributing the responsibility of registering the
agreements with ICAO to an officia or department where this has not already been
done; and

iii) States should consider making better use of electronic means of disseminating
information, such as government Web sites for publicly available information on the
status of their air transport liberalization aswell asfor posting information or the texts
of relevant air services arrangements,

c) ICAO should further encourage States to comply with their obligation to register all
agreements and arrangements, ensure the effectiveness of the system of registration and
make the database of registered agreements more accessible and useful for States and the
public; and

d) transparency should aso be pursued within nationa and regiona regulatory frameworks
and States should be invited to adopt and apply transparency principles, such asthoselaid
out in the APEC Transparency Standards’, for national and regional regulatory actions
relating to international civil aviation.

2.7.3.2 The Conference agreed that States should give consideration to the following model clause as
an option for use at their discretion in air services agreements.

" Secretariat note. — The text of the APEC Transparency Standards are available on the APEC Web site at:
http://www.apecsec.org.sg/virtualib/econlead/10th_L eaders Dec Impl TranspStand.html
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"Article X: Registration with the International Civil Aviation Organization

ThisAgreement and any amendment thereto shall beregistered upon itsentry into forcewith
the International Civil Aviation Organization by [ name of the registering Party]."
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Agendaltem 3. Review of template air services agreement
3.1: Comprehensivetemplate air services agreement

3.1.1 Documentation

Secretariat (WP/17 and Addendum) provided bilateral and regiona/plurilateral versionsof the
Template Air Services Agreement (TASA) for the guidance and optional use (selectively,
adapted, or in full) by States in their air transport relationships. Based on existing ICAO
guidance and model clauses as well as bilateral and regional/plurilateral agreements and
arrangements, this document was intended to assist States as a practical tool in the
liberalization process.

Pakistan (WP/57) noted that the TASA was for optional use by States wishing to liberalize.

United States (WP/90 - information paper) provided its model “open skies’ bilateral
agreement, the Multilateral Agreement on the Liberalization of International Air Transport
among seven APEC States (the “MALIAT” or “Kona’ agreement) and the Protocol to the
“Kona” agreement as useful examples of recent liberaization instruments.

IFALPA (WP/34 - information paper) provided information on principles with respect to
ownership and control, Seventh Freedom operations and wet-leasing for inclusion in the
TASA.

3.1.2 Discussion

3.1.2.1 Therewaswidespread support and approval for the concept and content of the TASAs. States
found them a useful tool for the options and approaches contained therein. This enabled them to pursue a
balanced approach to liberaization. It was also felt that the TASAs would provide flexibility and enhance the
harmonization of language and practice in air services relationships.

3.1.2.2 As a“living document” the TASAS could be adapted and updated as experience was gained
with the liberalization process. Moreover, it was important for States to inform ICAO of their experiencesin
this area and on their use of the TASAS. In turn, ICAO should circulate a summary of the feedback received
from States on the use of the TASAs

3.1.3 Conclusions

3.1.3.1 From the documentation and ensuing discussion on review of template air services agreement
under Agenda Item 3.1, the Conference concluded that:

a) inactively promoting its role in developing policy guidance for States on the economic
regulation of international air transport, ICAO’s development of the Template Air
Services Agreements (TASAS) isintended to facilitate the liberalization process;

b) the TASAsprovide practical source documentsfor liberalization for Statesto use at their
discretion in their air services relationships as well as in the development of their
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d)

approaches and options in liberalization, serving as a useful tool in the liberalization
process. The TASASs are “living documents” that should continue to be developed,
particularly regarding additional materia as to their application, in order to provide
comprehensive guidance to States to facilitate liberalization and improve the
harmonization of air services agreementsin terms of language and approach;

States should be encouraged to use the TASAs in their bilateral, regiona or plurilatera
relationships and to provide feedback to ICAO on the use of the TASAS; and

ICAO should continueto monitor closaly the regulatory experiences of Statesand regions
in liberalization and in the use of the TASAS. It should disseminate to States relevant
information on these devel opments and provide assistance on the use and application of
the TASAS.
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Agendaltem 4. Consideration of global framework for ongoing liberalization
4.1: Mechanismsto facilitate further liberalization

4.1.1 Documentation

Secretariat (WP/18) addressed therole of ICAQ in facilitating liberalization and proposed that
ICAO's future role on economic regulation should focus on the development of policy
guidance for economic liberalization and should facilitate, promote and provide assistanceto
States in harnessing liberalization for their broader benefit. In its relations with the WTO-
OMC, ICAO should continue to draw attention to the Organization's policy on trade in
services while emphasizing the linkage and interrelationship between safety, security and
economic regulation and the Organization’s focus on assisting States in the liberalization
process. A draft revision of ICAO Doc 9626 was aso provided in the Secretariat paper
WP/22.

Georgia (WP/43) explained the need for a comprehensive document on the experience
accumul ated with respect to liberalization.

Pakistan (WP/57) believed that bilateral and multilateral framework arrangementsmay coexist
and when underdevel oped States attain a certain level of development they could gradually
phase into the multilateral framework.

Uruguay (WP/109) considered that the GATS Annex on Air Transport Services should not
be expanded and that redundancy should be avoided with respect to tasks already assigned to
ICAO.

WTO-OMT (WP/32) noting that in general air transport to and from Least Developed
Countries (LDCs) marketsis high cost, high priced, with poor service levels which prevents
sustainable tourism growth, proposed a joint cooperative program with ICAO and other
interested stakeholders to study the possibility of using in these markets mechanisms for
funding the development of air transport along the lines of the essential air service and public
interest route programs of industrialized countries as ameans of stimulating growth in tourism.

| CC (WP/35 - information paper) explained why it favoured a pragmatic approach to different
potential paths to further liberalization which could be pursued in parallel and complementary
to one another including liberalization within the bilateral framework, a lead sector approach,
a phased multilateralism (plurilateralism) and full multilateralism.

IFALPA (WP/34 - information paper) explained why in any future work program devel oped
by the Conference there should be an explicit recognition that airline workers are one of the
stakeholderswhoseinterest must be considered in evaluating any proposed regul atory changes.
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4.1.2 Discussion

41.2.1 There was widespread support for ICAO’s leading role in international air transport and that
the Organi zation should pursue its work on economic regulation, with arefocus on liberalization and assistance
to Contracting States in harnessing the benefits of liberalization. ICAO should continue to cooperate with all
other organizations involved in the liberalization of internationa air transport, but the focus for economic
regulation should remain with ICAO, whose responsibility for all aspects of international aviation ensures a
coordinated and cohesive approach. However, the view was expressed that some States considered other
organi zations such as the WTO-OMC had arole to play in some areas of air transport.

41.2.2 ICAO’s promotion of liberalization that permitted each State to choose its own path and pace
was regarded as preferable to a multilateral approach. It was felt that the WTO-OMC did not provide a
beneficial avenue for developing States to pursue gradual, progressive and orderly liberalization with their
sustained participation ininternational air transport. However, the view was a so expressed that the WTO-OMC
and its GATS Annex on Air Transport Services offered another opportunity for air transport liberalization which
should not be ignored and that ICAO should work positively with this organization to enhance liberalization.

4.1.2.3 The Conference broadly supported the idea for a future role for ICAO as aforum for States
to exchange market access. This matter should befurther explored by the Organization, it being understood that
use of it by States would be voluntary and that ICAQ’s role would be as a venue and facilitative in nature.

41.2.4 There was widespread support for the study of mechanisms for funding the development of
ar transport to LDCs to stimulate tourism as proposed in WP/32 and it was felt that ICAO should cooperate
with the WTO-OMT in this project, subject to reaching agreement on the methodology proposed.

4.1.3 Conclusions

41.3.1 From the documentation and ensuing discussion on mechanisms to facilitate further
liberalization under Agenda Item 4.1, the Conference concluded that:

a) over theyears|CAO’ swork on economic regulation hasintensified as States have turned
to the Organization for policy guidance and assistance, particularly in responseto arapidly
evolving globalized and liberalized air transport marketplace;

b) ICAQO's role on economic regulation needs to be refocussed in order to give a global
impetus to regulatory reform and liberalization. ICAQ’ s policy guidance, on which States
have cometo rely, should focusin particular on liberalization and the Organization should
facilitate and promote the liberaization process through its work and in its assistance to
States,

¢) looking to the long term ICAO should explore the feasibility and possible benefits of
serving as aglobal marketplace, where ICAO providesthe facilities and any expertise that
may be required, for States to discuss and exchange market access at the bilateral and/or
plurilateral levels; and

d) initsrelationswith all organizations having an interest or involvement in global regulatory
matters |CAO should cooperate to ensure that ICAO’ s mandate and role and the broader
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interests of the aviation community are taken into account by such bodies. Furthermore,
ICAO and its Contracting States should ensure coordination with such organizations to
harmonise and avoid duplication of effort at the global level. Asaparamount objectivein
its relations with other organizations involved in economic regulation of international air
transport, ICAO should ensure that safety and security are not compromised.

4.1.4 Recommendation

RECOMMENDATION 2—- ICAO’S FUTURE ROLE INCLUDING RELATIONS

WITH THE WORLD TRADE ORGANIZATION

THE CONFERENCE RECOMMENDS THAT:

a)

b)

ICAO's future role on economic regulation should focus on the development of policy
guidance for economic liberalization which permits States to choose their own path and
pace and ensures the safety and security of international air transport. This role should
also include the facilitation, promotion and provision of assistance to Statesin harnessing
liberalization for their broader benefit; and

in its relations with the WTO-OMC, ICAO should continue to draw attention to the
Organization's policy on trade in services, as currently reflected in A33-19, while
emphasising the linkage and interrelationship between safety, security and economic
regulation and the Organization’s focus on facilitating, promoting and assisting States in
the liberdization process.
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Agendaltem 4. Consideration of global framework for ongoing liberalization

4.2: Declaration of global principlesfor international air transport

4.2.1 Documentation

Secretariat (WP/19) presented a draft Declaration of global principles for international air
transport for adoption by the Conference. The Declaration would be a separate outcome of
the Conference from the various conclusi ons and recommendations on specific subjects under
previous agenda items. The draft Declaration was intended as a cohesive statement by the
international aviation community regarding ongoing economic liberalization addressed to a
much wider audience beyond the aviation community. It set out key principles designed to
guidethefuture development of international civil aviation for many yearsto come. Comments
were invited on this draft for further improvement. In accordance with the agreed procedure,
Secretariat (WP/24) subsequently provided a revised draft Declaration which took account
of the large number of comments received from Delegations to the Conference.

Pakistan (WP/55 - information paper) provided its views on a draft Declaration including:
favouring a gradua approach in liberalization and co-existence of bilateral, regiona and
multilateral regimes; stressing the principles of equal opportunity and non-discrimination; and
supporting ICAQO'’ s role in promoting the objectives of civil aviation.

IFALPA (WP/34 - information paper) sought recognition of the contribution by airline
workersto the safety and growth of air transport, and of the need to ensure that labour’ s needs
and interests were taken into account in developing the Declaration.

4.2.2 Discussion

4.2.2.1

There were widespread expressions of support for the revised draft of the Declaration as

presented in the Secretariat paper WP/24. The Conference felt that the text was cohesive, clear and well-
balanced, taking into account to the extent possible the wide-ranging and constructive input received. Subject
only to achange agreed in wording in two clauses and some editorial and linguistic amendments (notably to align
text more closely with that of Assembly Resolutionsin force), the content fully met the objective of aforward-
and outward-looking statement from aglobal perspectiveby theinternational aviation community asrepresented
at the Conference.

4.2.3 Declaration

4231

The Conference consequently adopted by acclamation the following final text:

DECLARATION OF GLOBAL PRINCIPLESFOR THE
LIBERALIZATION OF INTERNATIONAL AIR TRANSPORT

The Worldwide Air Transport Conference on Challenges and Opportunities of Liberalization,

convened by the International Civil Aviation Organization (ICAO) at its Headquartersin Montreal from 24 to
28 March 2003 and attended by 145 States and 29 organizations:
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Recalling the noble goals in the Preambl e to the Convention on International Civil Aviation
(the Chicago Convention);

Conscious of the important role of international air transport and its contribution to national
development and the world economy;

Emphasizing the critical importance of safety and security in international air transport;

Noting the changes since the fourth Worldwide Air Transport Conference in 1994 in the
regulatory and operating environment of international air transport brought about by economic development,
globalization, liberalization and privatization; and the desirability for ongoing regulatory evolution to facilitate
commercia change in the air transport industry while ensuring the continued safe, secure and orderly growth
of civil aviation worldwide;

Reaffirming that the basic principles of sovereignty, fair and equal opportunity,
non-discrimination, interdependence, harmonization and cooperation set out in the Chicago Convention have
served international air transport well and continue to provide the basis for future devel opment of international
civil aviation;

DECLARES that:
1. Overall principles
1.1 ICAO andits Contracting States, together with theair transport industry and other stakeholders

in civil aviation, will work to ensure that internationa air transport continues to develop in a way that:
a) ensures high and improving levels of safety and security;

b) promotes the effective and sustainable participation in and benefit from internationa air
transport by all States, respecting national sovereignty and equality of opportunity;

c) takes into consideration the differing levels of economic development amongst States
through maintenance of the principle of “community of interest” and the fostering of
preferential measures for devel oping countries;

d) provides adequate supporting infrastructure at reasonable cost;

e) facilitates the provision of resources, particularly for developing countries;

f) dlowsfor growth on a basis that is economically sustainable, supported by adaptation of
the regulatory and operating environment;

g strivesto limit its environmental impact;

h) meetsreasonable expectationsof customersand public service needs, particularly for low
traffic or otherwise uneconomical routes,

i) promotes efficiency and minimizes market distortions;
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j) safeguards fair competition adequately and effectively;

k) promotes cooperation and harmonization at the sub-regional, regional and globa levels,
and

[) has due regard for the interests of all stakeholders, including air carriers and other
operators, users, airports, communities, labour, and tourism and travel services providers,

with the ultimate purpose of giving internationa air transport as much economic freedom as possible while
respecting its specific characteristics and in particular the need to ensure high standards of safety, security and
environmental protection.

2. Safety and security
2.1 Safety and security must remain of paramount importance in the operation and development
of international air transport and States must accept their primary responsibility for ensuring regul atory oversight

of safety and security, irrespective of any change in economic regulatory arrangements.

2.2 States should work in cooperation to ensure safety and security oversight worl dwide consi stent
with their obligations under the Chicago Convention.

2.3 States should consider the safety and security implications of transborder operationsinvolving
aircraft leasing, airline codesharing and similar arrangements.

2.4 Safety and security measures should be implemented in a cost-effective way in order to avoid
imposing an undue burden on civil aviation.

25 Security measures should to the extent possible not disrupt or impede the flow of passengers,
freight, mail or aircraft.

2.6 Further economic liberalization must be implemented in away so asto ensure that there is a
clear point of responsibility for each of safety and security in a clearly identified State or other regulatory
authority designated by that State for any given aircraft operation.

3. Participation and sustainability

3.1 All States share afundamental objective of effective and sustained participation in and benefit
from international air transportation, respecting national sovereignty and equality of opportunity.

3.2 States should develop and maintain safeguards to ensure safety, security, economic stability
and fair competition.

3.3 States should ensure that the necessary infrastructure of airports and air navigation servicesis
provided worldwide at reasonable cost and on a non-discriminatory basis.

3.4 Airport and air navigation services charges should only be applied towards defraying the costs
of providing facilities and services for civil aviation.
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3.5 The interests and needs of developing countries should receive special consideration, and
preferential measures and financial support may be granted.

3.6 The global aviation community should continue to work to promote the development of air
transport in an environmentally responsible way, limiting theimpact of air transport so asto achieve maximum
compatibility between safe and orderly development of civil aviation and the quality of the environment.

4. Liberalization

4.1 Theobjective of ongoing regulatory evolutionisto createan environment in whichinternational
ar transport may develop and flourish in astable, efficient and economical manner without compromising safety
and security and while respecting social and labour standards.

4.2 States which have not yet become partiesto the International Air Services Transit Agreement
(IASTA) should give urgent consideration to so doing.

4.3 Liberalization should be underpinned by the worldwide application of a modern uniform air
carrier liability regime, namely the Montreal Convention of 1999.

4.4 Each State will determine its own path and own pace of change in international air transport
regulation, in aflexible way and using bilateral, sub-regional, regional, plurilateral or global avenues according
to circumstances.

4.5 States should to the extent feasibleliberalizeinternational air transport market access, air carrier
access to international capital and air carrier freedom to conduct commercia activities.

4.6 States should give consideration to accommodating other Statesin their effortsto movetowards
expanded transborder ownership and control of air carriers, and/or towards designation of air carriers based on
principa place of business, provided that clear responsibility and control of regulatory safety and security
oversight is maintained.

4.7 States should give consideration to liberalizing the regul atory treatment of internationa air cargo
services on an accelerated basis, provided that clear responsibility and control of regulatory safety and security
oversight is maintained.

4.8 Transparency is an important element in promoting economic growth, competitiveness and
financial stability at the domestic, regional and international levels, and enhances the benefits of liberalization.

4.9 The air transport industry should continue to be encouraged to improve services to passenger
and freight customers, and to develop and implement appropriate measures to protect consumer interests.

5. Competition and cooper ation

5.1 The establishment and application of competition law represents animportant safeguard of fair
competition as States progress towards a liberalized marketplace.

5.2 Cooperation between and among Statesfacilitatesliberalization and avoids conflicts, especially
in dealing with competition law/policy issues and labour conditions involving internationd air transport.
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5.3 States should avoid adopting unilateral measures which may affect the orderly and harmonious
development of international air transport and should ensurethat domestic policiesand legislation are not applied
to internationd air transport without taking due account of its specia characteristics.

5.4 Where State aids provided for the air transport sector are justified, States should take
transparent and effective measures to ensure that such aids do not adversely impact on competition in the
marketplace or lead to unsustainable outcomes, and that they are to the extent possible temporary.

55 Subject to compliance with applicable competition law, States should continue to accept the
availahility of multilateral interline systemsthat enable States, air carriers, passengers and shippersto accessthe
globa air transport network on a non-discriminatory basis.

6. Role of ICAO

6.1 ICAO should continue to exert the global leadership role in facilitating and coordinating the
process of economic liberalization and ensuring the saf ety, security and environmental protection of international
air transport.

6.2 ICAO should continue to promote effective communication and cooperation with other
intergovernmental and non-governmental organizations with an interest in international air transport, to
harmonize and avoid duplication of effort at the global level.

6.3 States should consider using theregulatory options provided through ICAOfor theliberalization
of international air transport.

6.4 States should continue to keep ICAQO informed of developmentsin international air transport,

including liberalized arrangements introduced at various levels, and to promote, in other fora, a full
understanding of the mandate and role of ICAOQ.



