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Subject: Procedure for transparency and disclosure
regarding significant compliance shortcomings with
respect to safety-related SARPs

Action Required: To note

Sir/Madam,

L. I have the honour to inform you that the Council, at the 12th Meeting of its 175th Session
on 10 June 2005, noted the information presented in a progress report related to the overall
implementation of the first audit cycle of the ICAO universal safety oversight audit programme
(USOAP). A totat of 181 of the 188 Contracting States had been audited, while 162 States had been
visited for follow-up. Overall, significant progress had been achieved in the implementation of State
corrective action plans to enhance their safety oversight systems. However, a number of States continued
to experience difficulties in this regard, mainly due to lack of resources. Moreover, concern remained
over the safety oversight in most of the nineteen States which had not been visited for audit follow-up.

2. The primary purpose of making the USOAP audit results available to all States is to
provide sufficient information for Contracting States to make informed determinations as to the safety
oversight capability of audited States and to focus their role in the surveillance of all aircraft operations,
including foreign aircraft within their territory. In view of the identified shortfalls in safety oversight in
several States and other available critical safety information, there is a need for all States to take
appropriate action when necessary to preserve safety. The 35th Session of the ICAO Assembly reminded
States of this need (operative clause 4 of Resolution A35-7 — Unified strategy to resolve safety-related
deficiencies). Assembly Resolution A35-7 was brought to your attention through my letter
AN 11/41-05/34 dated 24 March 2005.

3. The unified strategy is designed to address safety concerns identified through USOAP
and assist States that are unable to fulfil their safety obligations. Under the strategy, every possible effort
will be made by ICAO to facilitate the resolution of safety oversight shortfalls and promote compliance
with respect to safety-related Standards and Recommended Practices (SARPs) through cooperation,
assistance and partnerships. The unified strategy puts in place systems to ensure that those States that are
unable to meet their safety oversight obligations receive the precise support that is required. These
systems will focus the resources of the international civil aviation community towards their most urgent
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requirements. This will involve partnerships between ICAO, States, industry, financial institutions,
airspace users, and others (see Resolution A35-7, operative clause 13).

4. However, it should be recognized that unsafe conditions may persist in some States,
which the responsible authorities may not be able to overcome. For example, this may be the case if,
beyond the control of States, unscrupulous operators, operators with malicious intent and other parties
exert influence and take advantage of the prevailing situation in States which prevent the relevant
authorities from intervening adequately. In such a case, there may be a need, as a last resort, for action by
the Council, which may wish to make a recommendation or determination, as appropriate. If the State
concerned fails to carry out recommendations or determinations of the Council and the unsafe conditions
are not resolved, all Contracting States need to be informed, in accordance with Article 54 j) of the
Convention on International Civil Aviation (Chicago, 1944). A procedure to inform all Contracting
States, within the scope of Article 54 j) of the Convention, was called for by Assembly Resolution A35-7,

operative clause S.

5. Accordingly, the Council, at the 13th Meeting of its 175th Session on 13 June 2005,
approved a procedure for transparency and disclosure of information regarding a State havmg significant
compliance shortcomings with respect to safety-related SARPs, including failure to act in accordance
with its safety oversight obligations. The Council also approved the associated principles and safety risk
indicators. Safeguards are included to ensure that the procedure will be applied in accordance with
established principles and will be used for safety-related purposes only, to ensure that there is no
discrimination between States and not to disadvantage States that lack the resources for proper safety
oversight. In this connection, the Council noted the scenarios for action under the unified strategy and an
associated flowchart, which place due emphasis on the provision of assistance via the unified strategy.

6. Scenarios for action under the unified strategy are given in Attachment A and an
associated flowchart is in Attachment B. The procedure approved by Council to inform all Contracting
States in the case of a State having significant compliance shortcomings with respect to safety-related
SARPs, including failure to act in accordance with its safety oversight obligations is contained in
Attachment C. The associated principles and safety risk indicators for use in applying the approved
procedure are contained in Attachment D.

Accept, Sir/Madam, the assurances of my highest consideration.

Enclosures:

A — Scenarios for action under the unified strategy

B — Flowchart associated with scenarios for action under
the unified strategy

C — Procedure to inform all Contracting States in the case
of a State having significant compliance shortcomings
with respect to safety-related SARPs, including failure
to act in accordance with its safety oversight
obligations

D — Principles and safety risk indicators



ATTACHMENT A to State letter AN 11/41-05/87

SCENARIOS FOR ACTION UNDER THE UNIFIED STRATEGY

1. SCENARIO 1

1.1 In the first scenario, a State participates fully in the USOAP process and has persistently
poor results. This State has very few resources to devote to safety oversight. It may lack even a basic
regulatory framework and have few or no qualified personnel to participate in certification and
surveillance of operators. When the level of aviation activity in this State is examined, it is clear that the
State engages in a relatively low level of aviation activity that is essential to the support of its economy.
This indicates a deliberate balance between oversight capability and essential aviation activity.

1.2 This State will be offered assistance under the unified strategy. It will be the object of
support of ICAO Headquarters, regional offices, and the Technical Co-operation Bureau. ICAO will bring
the needs of this State to the attention of donors and financial institutions. ICAO will also work with this
State to develop appropriate regional or subregional partnerships for safety oversight support. It will be
the goal of all parties to rapidly improve the safety oversight capabilities of the State so that the State may
benefit from the safe and orderly expansion of its aviation industry. The safety risk is being managed by
the State itself, the transparency mechanisms under Assembly Resolution A35-7 will provide other States
the insight necessary to provide oversight of foreign operations, and all possible actions are being taken to
resolve the problems. Such a State would not be the object of special Council consideration regarding the
procedure for transparency and disclosure under Article 54 j).

2. SCENARIO 2

2.1 In the second scenario, a State may have difficulties managing the safety and
effectiveness of its air navigation facilities. The specific air navigation deficiencies will be routinely
tracked through the long-standing regional planning process. When the USOAP audit occurs, there will
likely be findings and recommendations regarding the State’s ability to manage air navigation safety
issues. This scenario has not been an issue to date, but can be expected to present itself with increasing
frequency as more audits are completed under the comprehensive systems approach for USOAP,
expanded to all safety-related Annexes.

2.2 As in the first scenario, the State will receive appropriate assistance under the unified
strategy to resolve their safety oversight shortfalls. It will be up to the State and the regional planning
mechanisms to support the eventual resolution of the specific air navigation deficiencies. The Technical
Cooperation Programme will provide assistance to States in the resolution of such infrastructure issues
just as it does today. This State will not be the subject of special Council consideration regarding the
procedure for transparency and disclosure under Article 54 j). In this case the safety risks are being
managed collaboratively through the regional planning process, the necessary transparency regarding the
status of air navigation deficiencies is ensured, and the deficiencies are being addressed by the most
appropriate mechanism.

3. SCENARIO 3

3.1 The third and final scenario is the most difficult. A State demonstrates severe and
persistent safety oversight shortfalls, similar to the State described in the first scenario. However, unlike
the State described in the first scenario, this State may not have participated fully, or at all, in the USOAP
audit process. The data available regarding this State’s safety oversight capabilities may be limited. Also,
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data indicate that this State is engaging in aviation activities that seem implausible, given what is known
about that State’s safety oversight capability. For example, the State may have requested a
disproportionate number of three-letter designators and radiotelephony designators from ICAQO to support
airline operators for which it has issued an AOC. The State may have an excessive number of
large-transport aircraft on its registry, well beyond the capability of the State for safety oversight. Data
regarding these aircraft and their operators show that they operate exclusively in distant countries and
regions that may be thousands of miles from the State, without the State having concluded appropriate
arrangements, such as the transfer of certain functions and duties in accordance with Article 83 bis of the
Convention, thus making effective safety oversight virtually impossible. The State may openly advertise
registration services for a fee, and United Nations Security Council reports may even link some
operations to illegal activity.

3.2 In this case, the first action would be to obtain better information about the State’s safety
oversight capabilities and aviation activities. All efforts would be made to do this through collaboration
with the State. A special USOAP mission may be recommended and ICAO may choose to request this
State to provide currently valid aircraft registry and ownership information, with reference to Article 21
of the Convention. It is possible this State will be unable to support such validation efforts, or could be
prevented from participating because of external forces. As information is developed, this State would
receive priority consideration for assistance under the unified strategy. The goal of everyone involved
would be the establishment of support mechanisms and regional partnerships that would resolve this
State’s problem. If the State was unwilling or unable to participate in such activities, the case would be
presented to the ICAO Council for special consideration and possible future action under the procedure
for transparency and disclosure under Article 54 j). This would be necessary because the safety risk
posed by this States operators is not contained, the transparency mechanisms under Assembly Resolution
A35-7 are not effective, and progress towards resolution is not being made.
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FLOWCHART ASSOCIATED WITH SCENARIOS FOR ACTION
UNDER THE UNIFIED STRATEGY
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ATTACHMENT C to State letter AN 11/41-05/87

PROCEDURE TO INFORM ALL CONTRACTING STATES IN THE CASE OF A STATE
HAVING SIGNIFICANT COMPLIANCE SHORTCOMINGS WITH RESPECT TO
SAFETY-RELATED SARPS, INCLUDING FAILURE TO ACT IN ACCORDANCE WITH ITS
SAFETY OVERSIGHT OBLIGATIONS

1. INTRODUCTION

1.1 The Secretariat monitors USOAP-derived and other safety information on an ongoing
basis, with a view to fostering assistance to States under the unified strategy, individually or collectively,
to strengthen their safety oversight capability where needed.

1.2 If the Secretariat analysis, in accordance with the attached principles and safety risk
indicators, of properly validated data indicates significant compliance shortcomings with respect to
safety-related SARPs and that a level of risk to safety has been reached that may warrant urgent action,
the Secretariat will make all efforts to discuss the issue with the State concerned in order to obtain an
explanation, to initiate corrective action by the State, or to initiate assistance through the unified strategy
for corrective action.

1.3 Should the safety risk be confirmed, and the consultation with the State concerned
indicates that corrective action is not intended or would not resolve the safety risk, even with assistance
under the unified strategy, the Secretariat will report the matter to Council, in accordance with the
procedure below.

1.4 The procedure is a tool to identify those States that have significant compliance
shortcomings with respect to ICAO safety-related SARPs and do not fulfil their international safety
oversight obligations. It encourages their appropriate compliance, and is intended to be used as a last
resort. In the case that unsafe conditions persist, e.g. conditions which the responsible authorities may not
be able to overcome even with outside assistance, the procedure provides for all Contracting States to be
so informed, in accordance with the principles of transparency and disclosure.

2. PROCEDURE

2.1 The Secretariat proposals for action by Council are documented in restricted working
papers and discussed in closed meetings of the Council. States concerned will be informed accordingly
and, in accordance with Article 53 of the Convention and Rule 32 of the Rules of Procedure for the
Council (Doc 7559), will be invited to participate, without a vote, in the consideration by the Council.

2.2 Several options are available to the Council. The Council might not be satisfied that the
data are adequate and direct that further validation and/or coordination with the State concerned is
undertaken. The Council might also decide that no further action is required. If action is deemed
necessary by the Council concerning significant compliance shortcomings by a State with respect to
safety-related SARPs, including failure by a State to act in accordance with its safety oversight
obligations, the Council may wish to make a recommendation or determination, as appropriate. The
following recommendations or determinations may be envisaged:

— State to explain actions within a specified time.

— State to remedy identified safety (oversight) problem(s) within a specified time.
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— Council may determine that a specified activity is clearly inconsistent with the
State’s safety oversight obligations and urge the State to immediately ban or
discontinue that activity and take appropriate corrective action within a specified
time.

2.3 Upon receipt of the response by the State, or when no response is received within the
specified time, the Council will consider in a closed meeting whether the State complies or fails to carry
out the recommendations or determinations of the Council. The State may also participate in this
meeting. Any failure to carry out such recommendations or determinations will be reported on behalf of
the Council by the Secretary General to all Contracting States, in accordance with Article 54 j) of the
Convention.

24 Should a State subsequently provide information of appropriate action having been
completed and the Council is satisfied that the State has carried out the recommendations or
determinations of the Council, all States will be so informed immediately. Completion of appropriate
action may need to be validated by ICAO.
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PRINCIPLES AND SAFETY RISK INDICATORS

1. PRINCIPLES

1.1 The following principles will be adhered to when applying the procedure:

Fairness Only reliable, validated, or corroborated data in which there is a high
level of confidence will be used. The State concerned will be invited
to participate in the process.

Transparency The method of validation or corroboration of the data, as well as its
source and use in the procedure, will be transparent.

Non-discrimination The procedure will be used for safety-related purposes only, to ensure
that there is no discrimination between States, and not to disadvantage
States that lack the resources for proper safety oversight. Lack of
resources alone will not trigger application of the procedure.

Timeliness The procedure should be commenced and executed in a timely
manner. All States should be informed without delay of the action by
Council in case of recommendations or determinations by Council, as
well as completion of appropriate action by the State concerned.

2. SAFETY RISK INDICATORS

2.1 The following safety risk indicators should be taken into account in determining that a
level of risk to safety which may warrant action by Council has been reached:

a) Failure to participate in USOAP audit process.

b) Failure to complete the State Aviation Activity Questionnaire and compliance
checklists.

c) Failure to participate in an on-site audit under USOAP.
d) Failure to submit an acceptable corrective action plan.

e) Failure to resolve the safety-related deficiencies identified in the USOAP audit.
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f) Level of activity inconsistent with safety oversight capability.'
g) Nature of activity inconsistent with safety oversight capability."

h) Aircraft accident and incident data associated with a State’s safety oversight
responsibilities and obligations.

— END —

'It is important to note that, should a State have a low level of safety oversight capability, this alone
would not trigger application of the procedure. For many of these States the best method of increasing
their safety oversight capability is through cooperation and assistance.

*The following type of activities would indicate that a State’s level or nature of aviation activity is not
consistent with their safety oversight capability:

e A State, without having the capability to provide proper safety oversight over their operations, is
issuing multiple AOCs to aircraft operators which operate mostly in distant countries or with a
significant number of aircraft on the Registry of a State operating in different parts of the world.

e A State is issuing AOCs or airworthiness certificates for a fee, without any safety oversight
provided.

e A State is issuing certificates of airworthiness for aircraft which operate exclusively in distant
countries or are leased by foreign operators, without, when necessary, an agreement under Article
83 bis of the Convention for transfer of certain oversight functions having been concluded with
the State (or States) of the Operator, thus making it difficult to provide proper safety oversight
over maintenance and continuing airworthiness.

e Significant discrepancies between information provided by the State in the USOAP process and
validated information obtained through other sources concerning AOCs and airworthiness
certificates issued.

* Frequent changes in the State of Registry of a single aircraft, with the States involved having
limited safety oversight capability.





