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1. INTRODUCTION
1.1 At its 182nd session the Council has decided to submit the Draft Convention on Compensation for

Damage caused by Aircraft to Third Parties, in Case of Unlawful Interference to the 33rd session of the
Legal Committee and requested that the Legal Committee takes into account the concerns raised by
Germany in C-WP/13087 and pays attention to possible ways of protecting the interests of victims most
efficiently and ensures the ratifiability of the revised Convention and the operability of the funding
mechanism. One of the issues raised by Germany in C-WP/13087 concerns the nearly unbreakable cap on
the operator’s liability.

2. THE CURRENT DRAFT: UNBREAKABLE CAP DISREGARDS INTERESTS OF
VICTIMS

2.1 The Draft Convention comprises a system of strict (Article 3), but capped (Article 4) liability of
airlines and binds them to maintain insurance for this liability. It adds a fund as a second layer for victims’
compensation (Supplementary Compensation Mechanism (SCM)). According to Article 4, the operator’s
liability is limited to a maximum of 700.000.000 Special Drawing Rights.

Additional compensation is granted according to the requirements of Article 24. This provision
restricts additional compensation and therefore a breakability of the limits set out in Article 4 to cases in
which the victim proves that the operator’s senior management contributed to the event and acted with
intent or with disregard of a known, probable and imminent risk. The senior management of the operator
shall be deemed not to have disregarded such a risk, if it adopted the applicable industry standard and holds
a respective certificate. This means that there are practically no cases in which the limit would be breakable,
even if an employee of the operator acted with intent, as long as the operator holds the relevant certificate.

(4 50)
C0801625



LC/33-WP/3-5 -2-

2.2 This liability concept causes serious concerns:

— The concept does not strike a fair balance between the interests of the victims and the
interests of the airlines.

— In cases where the operator caused or contributed to the damage negligently or with
intent it is impossible to justify that:

a) operators benefit from the limitation of liability;

b) victims do not receive any compensation exceeding 3.000.000.000 SDR although
the operator breaching due care or acting intentionally is perfectly able to effect
payments.

Under the current draft the operator does not have to pay any compensation: in the first layer its
insurance will step in. The SCM is liable in the second layer; however, the contributions to the SCM will not
be effected by the operators themselves, but by the passengers and cargo shippers. In the third layer there is
no liability at all.

— The current liability concept does not set incentives to improve security measures; on
the contrary, it could prompt operators to reduce security measures as well as the costs
spent on those measures.

— This sort of general exculpation because of the existence of a certificate as foreseen in
the Draft cannot do justice to each single case and its details.

— For the same reasons a right of recourse in cases where the resources of the fund are not
exhausted seems necessary. It is not justifiable why the fund should be refilled by
contributions of all those who have not contributed to the damage, whereas the one who
acted intentionally or negligently is absolved from responsibility.

2.3 Apart from the fact that the unbreakable limit on the operator’s liability puts the victims in a bad
position, the unbreakable limit is very likely to constitute an obstacle to the ratifiability of the Convention.
In various States the Constitution grants a right to property. This mostly encompasses the duty of the
legislator to provide a legal framework which ensures that property rights exist and are executable, within
certain limits. A limited liability in case of intent or gross negligence, regardless of the operator’s and his
senior management’s fault, would indeed raise serious constitutional concerns and could prevent States
from ratifying the Convention. Furthermore the whole concept contradicts basic principles of tort law.

2.4 In addition, the factual abandonment of taking responsibility for the acts of agents and servants is
not in line with the general concept of liability in international law. There is no reason to depart in this
respect from the standards of the Montreal Convention which, in Article 22, paragraph 5, also refers to
servants and agents of the carrier. A departure from this concept would lower the standard of victim
protection considerably and would therefore contradict the Council decision which emphasizes the need to
pay attention to the protection of the victim’s interests.
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3. DISCUSSIONS IN THE SPECIAL GROUP

3.1 The Special Group has evolved into discussion on how to find a wording for breakability, because
it is also important to guarantee a limit on liability in cases where the operator has done everything to
prevent the occurrence of damage. In order to be able to define the limitations, the concepts of “gross
negligence” or “recklessness and with knowledge that damage would probably occur” were examined as
exceptions to the limitation of the operators’ liability. These expressions gave rise to many discussions,
because apparently the liability concepts associated with them are not compatible with all national
jurisdictions. To avoid this problem a Sub-Group of the Special Group met in Berlin in June 2007 and
acknowledged the merits of a new concept, which includes liability for negligence and intent of the senior
management as well as its servants and agents, but at the same time provides the operator with the
possibility to exonerate himself. This approach limits breakability to cases in which the senior management
of the airline did not comply with its supervision duties or did not select its servants and agents properly. It
therefore focuses on the senior management’s very own tasks. Unfortunately this proposal was not
discussed in the Special Group. Therefore Germany presents this new proposal, which was considered
interesting by the Sub-Group on breakability, to the Legal Committee.
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