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This working paper seeeks further leegal opinion ffrom the ICA
AO legal bureaau on
the subjeect of applicaability of An
nnex 18 and the Techniccal Instructionns to
persons who
w do not in
ntentionally haandle dangeroous goods.
Action by
b the DGP: The DGP is invited to reqquest the secrretary seek fuurther
legal guid
dance from IC
CAO’s Legal Bureau

1.

IN
NTRODUCT
TION

1.1
At DG
GP-WG/15, the subject of competeency based training waas discussed (see
DGP WG
G/15-WP/30 an
nd paragraph 3.6.1.5 of thee Report of D
DGP-WG/15). As part of thhose discussioons, it
was noted
d that Part 1; Chapter
C
4.1.1f) of the Tech
hnical Instrucctions requirees freight forw
warders to estaablish
and main
ntain initial and recurrent dangerous goods
g
trainingg programmees. This subjject was disccussed
further du
uring the com
mpetency baseed training working
w
groupp meeting heeld in Rio de Janeiro in A
August
2015.
1.2
In som
me States, it is understood
d that this reequirement appplies to all freight forwaarders
processing
air
transpor
g cargo for
rt, whether or
o not the ffreight forwaarder permitts their custoomers
(i.e. shipp
pers, ranging from large companies to small compaanies and mem
mbers of the public) to innclude
dangerouss goods with
hin that cargo
o. However, some other States believve that the reequirements oof the
Technicall Instructions and Annex 18
1 can only apply
a
to thosee freight forw
warders who kknowingly prrocess
dangerouss goods.
(7 pages)
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1.3
Freight forwarders play a vital role in preventing undeclared dangerous goods from being
delivered to the airport for loading on an aircraft; typically, undeclared dangerous goods are generally
also not packed in accordance with the detailed requirements of the Technical Instructions and therefore
pose a higher risk to the safety of an aircraft than dangerous goods that are fully in accordance with the
Technical Instructions.
1.4
In the experience of the panel member from the United Kingdom, freight forwarders
normally require their customers to describe the contents of the cargo that they wish to ship so that the
freight forwarder can complete the relevant cargo documents in order for the cargo to be transported. The
freight forwarder will normally receive documents from the shipper such as invoices and packing lists
which will accompany the consignment and some freight forwarders will speak to customers by telephone
or in person to arrange shipment of the cargo, at which time the type of cargo is also normally discussed.
1.5
If the employees of a freight forwarder that has a policy of not processing dangerous
goods have no knowledge of what dangerous goods are nor the type of every-day descriptions of cargo
that are clear indicators that dangerous goods may be present in a consignment, then it is not possible for
the freight forwarder to advise their customers accordingly nor to intercept them during handling.
Knowledge of at least the basic principles of the dangerous goods requirements for air transport are
therefore an essential part of preventing undeclared dangerous goods from being included in general
cargo.
1.6
Chapter 10 of Annex 18 requires that ‘Dangerous goods training programmes shall be
established and updated as provided for in the Technical Instructions’.
1.7
The term ‘freight forwarder’ is not defined in Annex 18, nor are freight forwarders
referred to within that document. However, Part 1; Chapter 3.1.1 of the Technical Instructions defines the
term ‘freight forwarder’ as ‘a person or organization who offers the service of arranging the transport of
cargo by air’. It should be noted that the term ‘handling agent’ is also not defined nor referred to in
Annex 18 and some handling agents only handle operators that do not carry dangerous goods.
1.8
Part 1; Chapter 4.1.1 f) of the Technical Instructions specifically requires initial and
recurrent dangerous goods training programmes to be established and maintained by or on behalf of
freight forwarders.
1.9
Currently, Table 1-4 of the Technical Instructions indicates the content of training
courses for most categories of personnel. Category 3 relates to ‘Staff of freight forwarders involved in
processing dangerous goods’; Category 4 is for Staff of freight forwarders involved in processing cargo or
mail (other than dangerous goods) and Category 5 is for Staff of freight forwarders involved in the
handling, storage and loading of cargo or mail.
1.10
When this subject was discussed at DGP-WG/15, the secretary suggested the need for
legal advice on the matter and this was subsequently sought from the ICAO Legal Bureau in June 2015. A
copy of this request is at Appendix A.
1.11
The response was subsequently received from the Legal Bureau and forwarded to the
members of the competency based training working group meeting since it was important for their
discussions. A copy of the advice is at Appendix B.
1.12
Unfortunately, as commented on by some other members of the competency based
training working group, whilst the advice referred to paragraph 2.1.1 (General Applicability) of
Annex 18, much of the response was based on the text of Paragraph 2.6 of Annex 18, on the basis that the
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latter contains a recommendation on the surface transport of dangerous goods. There was no reference to
Chapter 10 of Annex 18 in the response.
1.13
It is suggested that paragraph 2.6 of Annex 18 is unrelated to the question submitted to
the Legal Bureau in that it purely recommends that where dangerous goods are prepared in accordance
with the Technical Instructions, States should enable them to also move by surface transport as part of
their journey. This is because in some instances the requirements for the other transport modes differ from
those of the Technical Instructions and not permitting their movement would interrupt shipments of
dangerous goods unnecessarily.

2.

ACTION BY THE DGP

2.1
The DGP is invited to discuss the advice from the ICAO Legal Bureau and request the
Secretary to seek further advice in light of the information in this working paper.

————————
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APPENDIX A
REQUEST FOR LEGAL GUIDANCE FROM THE AIR NAVIGATION BUREAU
(17 JUNE 2015)
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APPENDIX B
LEGAL INTERPRETATION FROM ICAO LEGAL BUREAU

From: LEB
Sent: 9-Jul-15 11:44 AM
To: Office of the Director ANB
Cc: Petras, Christopher; Radu, Catalin; Rooney, Katherine; CSS Inbox
Subject: RE: Request for Legal Interpretation on Scope of Annex 18 The Safe Transport of Dangerous
Goods by Air- by 3 July 2015
Reference is made to your IOM of 17 June 2015 requesting our interpretation of Annex 18, The Safe
Transport of Dangerous Goods by Air (4th ed., 2011), with respect to whether prospective
Standards/Technical Instructions that have been recommended (but not yet drafted) by the Dangerous
Goods Panel (DGP) working group for the training of persons employed by entities, such as freight
forwarders and ground handlers, which process general cargo and mail not declared as dangerous goods,
are within the scope of the Annex.
We note that paragraph 2.1 (General Applicability), subparagraph 2.1.1, of Annex 18 states that “[t]he
Standards and Recommended Practices of this Annex shall be applicable to all international operations of
civil aircraft.” We further note that paragraph 2.6 (Surface Transport) sets forth the recommendation that
“States should make provisions to enable dangerous goods intended for air transport and prepared in
accordance with the ICAO Technical Instructions to be accepted for surface transport to or from
aerodromes.” (emphasis added) The question of whether prospective Standards/Technical Instructions for
training of persons handling non-dangerous goods are within the scope of Annex 18 is best considered
with the foregoing provisions in mind.
Certainly, if the would-be targets of the training or the entities that employ them are involved in
international civil aircraft operations, then under subparagraph 2.1.1, the prospective Standards/Technical
Instructions recommended by the working group would appear to fall squarely within the scope of Annex
18. Likewise, consistent with paragraph 2.6, training requirements with respect to personnel/entities
involved in the surface transport of dangerous goods could plainly be considered as a Recommended
Practice. However, the would-be targets of the training and/or the entities that employ them in this case
are involved in surface transport of non-dangerous goods. Thus, insofar as the prospective training here
relates to the handling of non-dangerous goods intended for air transport and, specifically, the
identification of unmarked dangerous goods in the air transport supply chain, it may be considered as
falling within the overall scope of the Annex; however, in light of the fact that application of Annex 18 is
currently extended to surface transport on the basis of the recommendation in paragraph 2.6, any such
training requirements should similarly be in the form of Recommended Practices, as opposed to a
Standards or Technical Instructions.
For your consideration, please.

John Augustin
D/LEB
— END —

